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CLAYTON, Secretary-Treasurer. Attorney, American General 
Insurance Company, Rusk Building, Houston, Texas. Southern Methodist 
University; Southern Texas Law School, LL.B. Member American Bar 
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County, Texas. 


HARRY BRUM, Chairman, Board Governors. Firm, LaBrum 
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Association Counsel, Association Insurance Attorneys, 
American College Trial Lawyers. Special Deputy Attorney General for 
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Delta Law Fraternity (1938-46). Member, Insurance Committee, 
Chamber Commerce (1948-52). Honorary Consul Finland for Penn- 
sylvania. Honorary Vice-Consul Ecuador for Philadelphia. Member 
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EMILE BERMAN, Vice-President. Broadway, New York City. 
New York University, LL.B. Member American Bar Association, New 
York Bar Association, Bar Association the City New York, Metro- 
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Association Insurance Counsel, Fellow American College Trial 
Lawyers, Fellow International Academy Trial Lawyers (Director), 
Manhattan Trial Lawyers Association. Member faculty Columbia 
University Law School author Monograph Foundations for Evidence, 
Trial Tactics Series, The Practicing Law Institute. 


CLAUDIUS DESCHAMPS, Vice-President. Vice-President and 
Claims Counsel, Firemen’s Fund Indemnity Company, San Francisco, 
California. The Citadel, A.B. University South Carolina, New York 
University Law School, J.D. Admitted practice State Bar New York. 
Member American Bar Association, San Francisco Bar Association, New 
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Aetna Casualty Surety, New York, Sup’t Auto Claims (1932-38) 
American-Associated (1938-52) Home Office Sup’t Auto Claims. 
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Sulzbach, 1912 Guardian Building, Detroit, Michigan. Alma College, 
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ciation Insurance Counsel; Fellow American Bar Foundation. 
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Immigration Board. 
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(1937-40) Assistant States Attorney (1941-45) United States War Crime 
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RICHARD GALIHER, Board Governors 1957-59. Firm, Galiher 
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Admitted practice before the Supreme Court Maryland; International 
Association Insurance Counsel; Fellow American Bar Foundation 
and American College Trial Lawyers. 


WILLIAM GILLEN, Board Governors 1957-59. Firm, Fowler, 
White, Gillen, Yancey and Humkey, 1002 Citizens Building, Tampa, 
Florida. University Florida. LL.B.. Phi Delta Phi. Member American 
Bar Association (Insurance Section), Florida Bar Association (Member 
Board Governors 1957-57 and Executive Committee thereof 1954-57, and 
Chairman Committee Legal Institutes 1956-57), Tampa Bar Association, 
Hillsborough County Bar Association (President 1953). Member Ameri- 
Bar Foundation, International Association Insurance Counsel, and 
Maritime Law Association United States. Associate Editor, American 
Maritime Cases; author chapter ‘‘Admiralty,’’ Florida Law and 
Practice. 


SIDNEY MOSS, Board Governors 1958-59. Firm, Moss, Lyon 
Dunn, 735 Van Nuys Building, Los Angeles, California. University 
Kansas, University Virginia, LL.B. Admitted California, Kansas and 
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Bar Association; Los Angeles Bar Association; International Association 
Insurance Counsel. 


BRUCE BISHOP, Board Governors 1958-60. Firm, Folts, Bishop 
Thomas, 610 James Building, Chattanooga, Tennessee. University 
Chattanooga, B.A., George Washington University, Stetson University, 
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Bar Association, Tennessee Bar Association (Vice-President and Director), 
Chattanooga Bar Association (President, Junior Section, and Director), At- 
lanta Claims Association Chairman, Hamilton County Commission. 


CARROLL HEFT, Board Governors 1958-60. Firm, Heft 
Coates, 201 6th Street, Racine, Wisconsin. Lawrence College, B.A., Uni- 
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Trial Tactics Committee), Wisconsin Bar Association (Chairman, Insurance 
Section, and Board Governors), Racine County Bar Association (Gov- 
ernor) International Association Insurance Counsel. 
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tion, New York State Bar Association, Onondaga County Bar Association 
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Counsel; Probate Attorneys Association; National Association Railroad 
Trial Counsel; District Attorney, Onondaga County (1936-42), (Asst. 
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CHARLES ROBISON. Editor. Firm, Meyers Matthias, One 
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ance rate regulation. Past-President, Federation Insurance Counsel 
(1952-53). Editor (1957—). 


Message 


ARE things interest report the Mem- 
bership this great Organization, but before launching into them must 
say many all you for giving the opportunity 
serve you your President. keenly aware the responsibilities 
well the honor, the activities the Federation have influence 
not only upon its Membership but also upon the Insurance Industry and 
ultimately the public. 

The By-Laws provide that the President shall advise the Membership 
the status the Federation. Members who attended the conven- 
tion San Francisco can attest that the Federation healthy and vigorous. 
was our largest convention, and the familiar words were said time and 

The matter amending the By-Laws increase the number 
practicing attorneys within the United States was discussed length 
the Board and also the Membership, and the final decision was 
leave the limit 750 with discretionary power vested the Officers 
admit additional practicing attorneys from areas which the Federa- 
tion does not have numerical strength. Comments from the floor the 
business session and informal discussions crystalized into expression 
satisfaction with the present size the organization. There strong 
desire continue place emphasis upon quality Members rather than 
quantity. The Members and the wives who attended the Convention 
found that there was congeniality and genuine friendship not exper- 
ienced conventions most other organizations. They wanted 
sure that the Federation does not lose this quality. 

You will find list committee appointees the inside back cover. 
Much good spade work has been done planning the 1959 Mid-Winter 
meeting. announcement that meeting will found page 

The Federation has charted its course cooperate with the Insurance 
Industry combatting the forces which would weaken destroy this 
great segment our free enterprise system. Through the Editorship 
Charles Robison and the work the Quarterly Committee our Quarter- 
has attained position excellence which enables vehicle 
for the accomplishment this purpose. With the group highly suc- 
cessful insurance lawyers whom you have elected Officers work with 
your President the Federation will give the Insurance Industry year 


constructive action. 
GEORGE 
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The Annual Convention 


QUIET CHARM San Francisco and dignified 
grandeur the Fairmont hotel provided the setting for the finest conven- 
tion the Federation has ever had. The large registration members and 
families reflects the lure that fascinating city and the timely realization 
many that the Federation Insurance Counsel now vibrant dy- 
namic force, full new ideas and geared the future. 

Guests the opening luncheon heard Honorable George Christopher, 
Mayor San Francisco, welcome the Federation the City, with Presi- 
dent Harry LaBrum responding. Mr. Gus Wortham, President the 
American General Group Houston, Texas, was presented with the Fed- 
eration Insurance Counsel Award Mr. James Kemper, President 
Kemper Insurance Companies Chicago, after which Mr. Wortham ad- 
dressed the group the subject the Toward Multiple 
the insurance field. 

later luncheon, the Convention was honored the presence and 
address Britton McConnell, Insurance Commissioner the State 
California. President LaBrum delivered power-packed address 
for Action.” 

The excellent choice speakers and timely topics were unquestionably 
proof the sincere and untiring efforts the Convention Committee, 
acting through Mr. Claudius DesChamps, Local Convention Chairman 
and Vice President the Federation. 

The program distinguished speakers and subjects covered were 
follows: 

Horizons 

Moderator: Dean Prosser, University California School Law. 

Stuart Turner, Consulting Agrologist, San 
Products Liability 

Stratton Hammon, Vibration Damage Specialist, Louisville— 
“Claims and Litigation Resulting from 

Arthur Murphy Hughes, Hubbard, Blair Reed, New York City 
for Catastrophic Atomic Accidents: The Impact 
Federal Indemnity Legislation.” 


TRIAL TACTICS PANEL 
Moderator: Superior Court Judge Orla St. Clair, San Francisco 
John Allport Allport and LaFollette, Los De- 
fense Medical 
Edward Bronson Bronson, Bronson McKinnon, San Francisco 
Opening 
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Walter Ely Betts, Ely Loomis, Los 

John McInnis McInnis, Focht Fitzgerald, San 
ant’s Selection the Jury.” 

McKelvy Skeel, McKelvy, Henke, Evenson 


Kenneth Carney, Executive Vice Chairman, General Claims Divi- 
sion, Association American 
Fraudulent 

Robert Rooney Jacobs, Miller, Rooney Lederleitner, Chicago 
Policy 

Joseph Stetler, Director Law, American Medical Association, 
Medical 

Peter Campbell Brown, Corporation Counsel, City New York— 
“Municipal Tort Liability.” 

Ralph Becker Brookhart, Becker Dorsey, Washington, 
Annuity Contracts: Insurance 


COURT 


Roy Bronson Bronson, Bronson McKinnon, San Francisco 
Lowell Snorf, Jr., Lansing Warner, Inc., Chicago 

Albert Houghton, Chairman, American Bar Association 
James Economos, Director American Bar Association 


All the material presented will appear the Quarterly from time 
time space permits. Pictures the convention appearing this issue 
were taken Cristof Photographers San Francisco. 

The serious business insurance law was interspersed with delightful 
entertainment. The ladies seemed enjoy the tour the fine shops and 
beautiful Chinese fashion show. Candid camera shots the show 
revealed the presence well known writer books insurance law, 
watching the parade lovelies the company prominent member 
the bar from White Plains. From bus and boat view the many 
interesting and historical spots like the Golden Gate Bridge, Alcatraz, 
Treasure Island, Seal Rocks, the Pacific Ocean and others too numerous 
mention were seen first hand. With provision the schedule for 
sleep, the Top the Mark, Bimbo’s 365 Club and the Nob Hill Room 
cocktail parties were official functions—while the Hungry 
and the Purple Onion began where the former left off. 

the banquet Friday night Mr. George Woodliff Jackson, 
Mississippi was installed our new President, and Mr. Lowell 
Knipmeyer Kansas City, Missouri became our new Executive Vice- 
President and President-Elect. Part the gaiety the evening included 
presentation the from Alcatraz our retir- 
ing President, Harry LaBrum. 
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1958 Convention Registration List 


ALABAMA 


James Clark, Birmingham 
Mr. and Mrs. Vivian Johnston, Mobile 


ARIZONA 
Mr. and Mrs. William Birmingham, Phoenix 
Mr. and Mrs. Martin Gentry, Bisbee 
Mr. and Mrs. John Killingsworth, Phoenix 
Mr. and Mrs. Allan Perry, Phoenix 
Mr. and Mrs. Ivan Robinette, Phoenix 
Elias Romley, Phoenix 


ARKANSAS 


Mr. and Mrs. Ashley Cockrill, Little Rock 
Mr. and Mrs. John Williams, Little Rock 


CALIFORNIA 
John Allport, Los Angeles 
Mr. and Mrs. Thomas Atchison, San Francisco 
Charles Bell, Ukiah 
Mr. and Mrs. Richard Boyd, San Francisco 
Edward Bronson, San Francisco 
Roy Bronson, San Francisco 
Miss Beatrice Burger, San Francisco 
Delmar Burton, San Francisco 
Mr. and Mrs. Francis Carroll, San Francisco 
Mayor George Christopher, San Francisco 
Rene Claudon, San Francisco 
Thomas Cox, San Francisco 
Frank Creede, San Francisco 
Frank Creede, Jr., Fresno 
Mr. and Mrs. Claudius DesChamps, San Francisco 
Wesley Dickenson, Centro 
Mr. and. Mrs. Howard Dickey, Los Angeles 
Mr. and Mrs. Richard Dinkelspiel, San Francisco 
Walter Ely, Los Angeles 
Mr. and Mrs. Eugene French, Los Angeles 
Mr. and Mrs. Vernon Gant, Modesto 
Mr. and Mrs. George Hartwick, San Francisco 
Mr. and Mrs. Ray Hays, Fresno 
Mr. and Mrs. Clarence Hunt, Long Beach 
Mr. and Mrs. Los Angeles 
Mr. and Mrs. John Kirschner, San Francisco 


Theodore Kolb, San Francisco 

Robert Lamb, San Francisco 

Edmund Leonard, San Francisco 

Mr. and Mrs. John Loomis, Los Angeles 
James MacDonnell, San Francisco 

Eugene Majeski, Redwood City 

John Maloney, San Francisco 

Britton McConnell, San Francisco 

Mr. and Mrs. John San Diego 

Mr. and Mrs. Jerome McLaughlin, Sacramento 
Mr. and Mrs. Eldon McPharlin, Los Angeles 
Mr. and Mrs. Sidney Moss, Los Angeles 
Michael Murray, San Francisco 

Amos Owen, Los Angeles 

Waldo Pond, Berkeley 

Dean William Prosser, Berkeley 

John Riordan, San Francisco, 

Judge Orla St. Clair, San Francisco 

Mr. and Mrs. Theodore Shield, Los Angeles 
Mr. and Mrs. Douglas Smith, Santa Barbara 
Arthur Sugden, San Francisco 

Theodore Tamba, San Francisco 

Stuart Turner, San Francisco 

Mr. and Mrs. Charles Umland, San Francisco 
Mr. and Mrs. Sidney Weinstock, San Francisco 


COLORADO 


Mr. and Mrs. Myron Burnett, Denver 
Kenneth Wormwood, Denver 


DISTRICT COLUMBIA 


Mr. and Mrs. Ralph Becker 
Mr. and Mrs. Richard Galiher 


FLORIDA 


Mr. and Mrs. James Davis, Tampa 
Cody Fowler, Tampa 

Mr. and Mrs. William Gillen, Tampa 
Walter Humkey, Miami 

Lance Lazonby, Gainesville 

Mr. and Mrs. McEwan, Orlando 
Miss Mary Jane Melrose, Miami 

Mr. and Mrs. Charles Scott, Jacksonville 
Kenneth Sherouse, Jr., Miami 

Mr. and Mrs. Reginald Williams, Miami 


GEORGIA 


Mr. and Mrs. Charles Gowen, Brunswick 
Mr. and Mrs. John Bell Towill, Augusta 
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ILLINOIS 

John Appleman, Urbana 

Mr. and Mrs. Bernard Bertrand, East St. Louis 

Kenneth Carney, Chicago 

James Economos, Chicago 

Mr. and Mrs. Perry Fuller, Chicago 

Mr. and Mrs. Leonel Hatch, Jr., Chicago 

Mr. and Mrs. Francis Kelly, Chicago 
ames Kemper, Chicago 

Mr. and Mrs. Robert Luce, Chicago 

Mr. and Mrs. Hubert Merrick, Chicago 

Mr. and Mrs. Arthur Miller, Chicago 

Mr. and Mrs. Benjamin Norwood, Danville 

Mr. and Mrs. Edmund O’Brien, Chicago 

Mr. and Mrs. Fred O’Connor, Chicago 

Paul Pretzel, Chicago 

Mr. and Mrs. Charles Robison, Chicago 

Mr. and Mrs. Robert Rooney, Chicago 

Mr. and Mrs. Robert Schneider, Chicago 

Bruce Smith, Chicago 

Mr. and Mrs. Lowell Snorf, Jr., Chicago 

Joseph Stetler, Chicago 

William Voelker, Peoria 


Mr. and Mrs. Charles Cook, Indianapolis 
Mr. and Mrs. James Dumas, Fort Wayne 
Mr. and Mrs. Benton Gates, Columbia City 
Mr. and Mrs. Hugh Reynolds, Indianapolis 
Mr. and Mrs. James Shepard, Liberty 


IOWA 
Mr. and Mrs. Gregory Brunk, Des Moines 
Mr. and Mrs. Allen Loth, Fort Dodge 
Mr. and Selvy, Des Moines 
Mr. and Mrs. Henry TePaske, Orange City 
Mr. and Mrs. Marshall Thomas, Dubuque 
Ernest Wilcke, Grinnell 
Mr. and Mrs. Eugene Wright, Dubuque 


KANSAS 
Harry Colmery, Topeka 


KENTUCKY 


Mr. and Mrs. Stratton Hammon, Louisville 
Leo Wolford, Louisville 


LOUISIANA 


Mr. and Mrs. Peter Beer, New Orleans 
Mr. and Mrs. William Porteous, Jr., New Orleans 


MARYLAND 
Mr. and Mrs. Beale Rollins, Baltimore 
Mr. and Mrs. Samuel Smalkin, Baltimore 


MASSACHUSETTS 
Mr. and Mrs. Max Ficksman, Boston 
Gerald Walsh, New Bedford 


MICHIGAN 
Davidson, Detroit 
Austin Doyle, Kalamazoo 
Mr. and Mrs. Robert Plunkett, Detroit 
Mr. and Mrs. Donald Rhodes, Howell 
Mr. and Mrs. Alexis Rogoski, Muskegon 
Mr. and Mrs. Adrian Rosenburg, Jackson 


MINNESOTA 
Mr. and Mrs. Maurice Riecke, Minneapolis 


MISSISSIPPI 
Miss Charlotte Capers, Jackson 
Mr. and Mrs. William Luckett, Clarksdale 
Mr. and Mrs. George Woodliff, Jackson 


MISSOURI 
Mr. and Mrs. Alvin Holtkamp, St. Louis 
Mr. and Mrs. Lowell Knipmeyer, Kansas City 
Mr. and Mrs. Ben Logan, Kansas City 
Mr. and Mrs. Will Nelson, Columbia 


NEBRASKA 
Mr. and Mrs. Murl Maupin, North Platte 


NEW JERSEY 
Mr. and Mrs. David Green, Newark 
Mr. and Mrs. Abraham Harkavy, Newark 


NEW MEXICO 
Mr. and Mrs. Lake Frazier, Roswell 
Judge and Mrs. George Harris, Roswell 
Jobe, Albuquerque 
Mr. and Mrs. Pat Sheehan, Albuquerque 


NEW YORK 
Mr. and Mrs. Philip Barth, Buffalo 
William Battey, New York 
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Pet 


Pet 


Mr. 


OHIO 


and Mrs. Emile Berman, New York City 
Brown, New York City 

and Mrs. Obed Carlson, New York City 

Mrs. Reid Curtis, Merrick 

and Mrs. Thomas Cusack, New York City 
James Dempsey, White Plains 


and Mrs. Meyer Fix, Rochester 

and Mrs. Frederick Garfield, New York City 
and Mrs. Alfred Hawley, New York City 
Johnson, New York City 

and Mrs. William Martin, New York City 
and Mrs. Donald Mawhinney, Syracuse 

and Mrs. Joseph Mayers, New York City 
Mrs. Arthur Murphy, New York City 

and Mrs. Joseph O’Brien, Brooklyn 

and Mrs. Charles Rorech, Garden City 

and Mrs. Victor Werner, New York City 


Mr. and Mrs. Leo Grossman, Cleveland 


and Mrs. Philip Herman, Cleveland 
Mrs. Harley McNeal, Cleveland 


Philip Schneider, Cincinnati 


and Mrs. Joseph Best, Tulsa 


Mr. and Mrs. John Cheek, Oklahoma City 


OREGON 


and Mrs. Paul Duncan, Oklahoma City 


Mr. and Mrs. James Buell, Portland 


and Mrs. John Gearin, Portland 
and Mrs. John Kilkenny, Pendleton 


PENNSYLVANIA 
Anthony Denney, Philadelphia 


and Mrs. Edward German, Philadelphia 


Mr. and Mrs. Harry LaBrum, Philadelphia 


and Mrs. George Slesinger, Pittsburgh 


Miss Trina Taylor, Philadelphia 
SOUTH DAKOTA 


and Mrs. Charles Whiting, Rapid City 


TENNESSEE 
Bruce Bishop, Chattanooga 
Mr. and Mrs. Raymond Denney, Nashville 


and Mrs. Ferber Floyd, Memphis 


Mr. and Mrs. Percy MacDonald, Jr., Memphis 
Charles Noone, Chattanooga 
Mr. and Mrs. Edward Smith, Memphis 


TEXAS 
Mr. and Mrs. Cleve Bachman, Beaumont 
Charles Cheever, San Antonio 
Clayton, Houston 
Mr. and Mrs. Allen Crowley, Fort Worth 
Mr. and Mrs. Sam Cruse, Houston 
Mr. and Mrs. Frank Harmon, Houston 
Mr. and Mrs. William Harvin, Houston 
Mr. and Mrs. Sam Hood, Houston 
and Mrs. Keith Kelly, Fort Worth 
Mr. and Mrs. David Marcus, Beaumont 
Mr. and Mrs. McLeod, Galveston 
Mr. and Mrs. Patterson, Dallas 
Mr. and Mrs. J.Weber, Jr., Beaumont 
Mr. and Mrs. George Weller, Beaumont 
Mr. and Mrs. John Williams, Houston 
Woodson, Houston 
Mr. and Mrs. Gus Wortham, Houston 


UTAH 
Mr. and Mrs. David Payne, Salt Lake City 


VERMONT 
Mr. and Mrs. Henry Black, White River Junction 


VIRGINIA 
Mr. and Mrs. John Browder, Richmond 
John Wicker, Jr., Richmond 


WASHINGTON 
Mr. and Mrs. William Eddleman, Seattle 
Stanley Long, Seattle 
W.R. McKelvy, Seattle 
Mr. and Mrs. Merrick, Seattle 
Wayne Murray, Seattle 
Mr. and Mrs. John Sweet, Seattle 


WISCONSIN 
Mr. and Mrs. Walter Bjork, Madison 
Mr. and Mrs. Edward Byrne, Appleton 
Mr. and Mrs. Kurt Frauen, Milwaukee 
Mr. and Mrs. Carroll Heft, Racine 
Albert Houghton, Milwaukee 


WYOMING 
Edward Murane, Casper 
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Time for Action 


HARRY LABRUM* 


THE outstanding characteristics the 
American people that always try things bigger and better 
way than anyone has ever done them before. This habit course ac- 
counts for many the almost incredible developments have produced 
industry, science, and almost every other field endeavor, including 
insurance. 

But recently has occurred me, because the huge losses sustained 
companies writing automobile insurance, that are talking and com- 
plaining louder than ever before, but apparently doing little nothing 
correct the situation. 

Have lost our traditional courage and confidence and that 
approach? What different about the automobile insurance 
problems facing the insurance Why spend much 
time crying about them and writing about them, instead applying 
some good old-fashioned American industry and genius, and coming 
with our usual successful result? 

There course doubt that the concept automobile insurance 
has changed radically recent years. has now become public enter- 
prise rather than private business. fact, today should classified 
kind social insurance, particularly relates passenger cars 
owned individuals. 

result, the pressures exerted the public generally against mo- 
nopolies such public utilities are now being used against automobile 
insurance companies. Every possible social and political influence being 
brought bear commissioners insurance the regulation rates. 
those rates have increased, applications for their increase have been 
filed, has been incumbent upon the companies some states not only 
demonstrate that they are fair and reasonable and necessary the 
companies are survive, but also make them politically palatable. The 
political test new the insurance field. Indeed, entirely contrary 
the private competitive position which the companies heretofore enjoyed. 


LaBrum and Doak, Philadelphia, Pennsylvania. Address before luncheon 
the Annual Convention San Francisco August 22, 1958. 
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the one hand, rates must such that the automobile insurance 
premiums are not beyond the public’s ability pay—the automobile 
owner will not pushed off the road. the other hand, the premiums 
must sufficient permit the insurance company continue serve 
the public without risking insolvency. 

Our steadily growing population, the exodus the city worker 
suburbia and beyond, and the high standard living our people have 
swelled the demand for automobiles all kinds. Ten years ago there 
were approximately forty-three million cars registered the United States. 
Today there are almost seventy million and estimated that 1975 
there will more than one hundred and twenty-five million cars using 
our streets and highways. The resultant increase travel, outstripping 
road construction and overtaxing existing roads and streets, has inevitably 
produced more accidents and claims. Total automobile insurance premiums 
the United States last year were about $4,900,000,000. This year 
they may exceed $5,000,000,000. 

The automobile, its production, sale and ownership present economic 
problems which profoundly affect our economy. Its operation, the insur- 
ance non-insurance its operation, present equally profound social 
problems. This all know. The implications, least some the 
implications, are patent; others are not hard see. 


The public interest aspect automobile insurance rests very 
different basis than the interest’’ the transportation company 
the public utility the monopoly which stifles competition. This 
interest grows out the complex too many people moving too 
great speed inadequate highways, inflationary factors our economy, 
the delay implicit our adversary trial jury system geared the tort 
law principle that liability follows fault, the tendency both court and 
jury liberal handing out lump-sum verdicts, and curious break- 
down our morality which condones sticking the insurance company 
even can done only perjury. 

Long before the days the big verdict, some members the Bar 
and few people the industry advocated form indemnification 
regardless liability, emphasizing the social impact the family and 
the community when wage earners are injured automobile accidents, 
and urging the necessity providing immediate relief such cases com- 
parable workmen’s compensation. The insurance companies and most 
lawyers have resisted such proposals and date have prevented adoption 
such idea. The demand for change and some immediate relief the 
part the public growing volume and now includes the voices 
some outstanding, responsible people. The Honorable Bernard Botein, 
Associate Justice the Appellate Division the New York Supreme 
Court, stated speech before the Association the Bar the City 
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New York, that the question rapidly becoming one “‘whether the 
public will better taking automobile accident cases out 
courts and placing them some administrative other tribunal where 
they will handled like workmen’s compensation cases with fixed schedules 
for injuries and necessity proving negligence. 

the same talk, Judge Botein pointed out that more than half 
the statements contingent fees filed the Appellate Division at- 
torneys for plaintiffs called for payment the attorney fifty percent 
the recovery, and noted that there unquestionably tremendous gap 
the percent the recovery which charged for fees the liability cases 
compared with compensation case. 

Fundamentally, three questions arise the minds the judiciary 
and the public alike: 

(1) Are the contingent fees plaintiff’s attorneys excessive? 

(2) lawyers class, defendant’s well get 
too much the public’s premium dollar? 

litigation become elaborate and expensive that the 
public unable afford it? 


These questions and their answers might well considered and studied 
all lawyers for they are important factors the agitation for some 
scheme compensation without regard liability, which must meet 
and defeat. 

The sky not the limit. Excesses call for remedies and are 
rapidly coming the point where new system under which the injured 
person will get more the premium dollar may replace the adversary 
system litigation which many depend for substantial part 
our income. 

But let’s not just talk about it! Let’s something! have 
face the fact that the existence and operation compulsory insurance 
statutes, unsatisfied judgment statutes, and other plans providing for pro- 
tection against the uninsured motorist, have now conditioned the public 
not only thinking that entitled protection against uninsured 
motorists, but that entitled compensation for any injuries. Such 
thinking now reaching the conclusion that, the insurance industry 
does not soon provide such protection reasonable cost, the govern- 
ment should and will so. 

does good pound our chests and declaim that this economic 
nonsense; that won’t work; that the public will sorry; and that 
will have part it. .As Judge Botein said judges and lawyers fight- 
ing delaying actions against modernization legal and judicial procedures: 

may not favored with the dispensation sometimes accorded 
futility—of slowly fading away into ultimate eclipse. fail 
undertake this assignment, shrug off someone else’s 
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job, there must come time when aroused public will goaded 
into taking out our hands. Hence, are not the planners 
and engineers the new order, may swept along the 
ground swell public 


This deadly serious business. But can’t face have faced 
every other problem from the days the horse-and-buggy the day 
nuclear energy? Can’t fashion solution that will preserve existing 
values and still meet the new problems our age? 

must lawyers our part lead searching out solutions 
which meet the bona fide social problems involved. have every confidence 
that. this can well done means which will enure the advantage 
the public and the industry alike. 

The situation has now reached point where requires action—not 
conversation. all know least some the problems. know, for 
example, that: 


(1) 
(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


There are too many uninsured motorists and too many un- 
compensated claimants; 

some extent least, the uninsured status related 
the almost incredible accident record some groups areas 
which has forced the adoption rather rigid exclusionary 
standards some insurers; 

Our statutes operator licensing, driving tests and periodic 
examinations need overhauling; 

While are trying educate our people about their duty 
understand and support the military effort, foreign aid 
programs, Arab potentates, and moon-shoots, are not 
educating them protect their own lives and limbs and the 
lives and limbs their fellow-drivers, with the result that 
the uninsured class grows larger and larger; 

Only about half the average verdict actually reaches the injured 
party and none reaches him time take care the 
financial distress caused the accident; 

The courts many parts the country seem largely con- 
cerned with forcing settlements figures which are too high; 
and the court the forum for full hearing the litigants 
has been almost forgotten the drive overcome congested 
court calendars; 

result these and other factors, there apparently 
irresistible ground swell developing for better method and 
for some form compensation scheme replace the present 
form automobile insurance; 

And, finally, long automobile insurance companies con- 
tinue incur $116 costs for every $100 premium in- 
come, they have real incentive fight for the continuance 
the present system. The stake the insurance companies 
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such that sound program for adopting new methods and 
contracts meet today’s social needs plainly essential. 


Fortunately, have the industry and the professions serving 
it, the skill, the knowledge, the imagination, and the courage work 
out solution for this many-sided problem. 

must approach the job with both courage and imagination. The 
Federation Insurance Counsel can and should take leading part. 
While should beware the panaceas offered every side, must 
welcome and thoughtfully consider the new ideas that are being put forth. 
cannot solve tomorrow’s problems with ideas. must 
listen and try new ideas, new plans, new approaches, new contracts. 
cannot sit and wait for the sure thing that never arrives. Let carefully 
but openmindedly appraise the efforts that are being made meet some 
the problems. Let push those which have promise and use them 
stepping stones fuller and better overall solution. 

Many companies are already looking forward. For example, one 
company experimenting with policy under which injured person 
insured future medical and other expense disability con- 
sequence particular illness injury. This policy may well promote 
settlements advantageous both claimant and company. The premise 
here that the awarding lump-sum amounts for personal injury has 
proven illogical and inadequate. because has failed take 
care indefinite future liability—inadequate because the claimant often 
misunderstood its purpose and squandered the present rather than 
securing its use the future. 

stated editorial leading insurance trade paper commenting 
the policy: 

approaching this problem the [company] has simply applied 
the basic principle underlying all insurance. Uncertainty over the 
outcome individual cases can resolved certainty grouping 
the cases and applying premium that reflects the average incidence 
loss. With this assurance that will indemnified for future 
costs, whether for medical care for disability, the claimant can 
accept reimbursement for past expenditures and feel that has been 


This new idea the settlement liability claims may prove have 
the advantage being both just and equitable. resolving the uncertainty 
which bothers the claimant who may sincerely wish settle his claim 
reasonable basis, and protecting him against future expenses, offers 
him security which not provided the lump-sum payment. 

The possibility success such policies and the ideas which develop 
from them may rest substantially with the lawyer. Plaintiffs’ attorneys 
who resist such protection because will decrease the lump-sum settlement 
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out which can take his contingent fee can called both selfish and 
short-sighted. better reason than this must found for rejection. 
Defense attorneys who scoff the idea and fail explore opportunities 
for its application are not performing their functions well. 

Another company has some instances adopted endorsement 
its policy which effect provides for compensation options regardless 
fault. This endorsement has already been approved number states 
and provides that, compensation elected lieu the common law 
right sue, limited amounts medical expenses incurred within year 
after the accident will paid, well certain indemnity payments while 
confined and under the care doctor. 

connection with the filing North Carolina the company offering 
the policy stated: 

developed alternative compensation because believe the 
economic loss and social consequences are just great for the accident 
victims even fault cannot established. The injured victim 
should not placed the position establishing the wrongdoer 
and proving negligence before receiving compensation. believe 
there should economic remedy independent any legal 


This endorsement course challenges the fundamental basis liability 
insurance—which that each person should responsible for his own 
negligence. This challenge coming from within the industry should 
studied carefully the lawyer well the industry. indicates that 
the driving millions automobiles our far-flung highways has 
become such social and economic problem place great strain upon 
many our long-established ideas and customs, including our methods 
procedure under the law. 

further illustration the same trend found the New York 
compulsory insurance situation where automobile liability policies cover- 
ing private cars New York have been endorsed provide coverage 
the named insured, and members his household for personal injuries 
and death automobile accidents for which uninsured motorist might 
responsible. 

Similarly, the question establishing negligence becomes more and 
more difficult because greater highway speeds, incredibly confusing 
traffic congestion, and the modern motorist’s cavalier treatment the 
truth, many people have been seriously wondering whether not, 
the manufacturing and industrial world, compensation without regard 
fault would not provide more socially satisfactory answer. the 
and their elected political representatives conclude that the answer that 
question the all the economic principles, financial facts 
and traditional legal concepts the world will not stave off the result. 


The despotism custom the wane this fast-moving world 
ours and while there calling more reluctant than the legal profession 
seek new frontiers, and the judiciary with few exceptions confirmed 
its maintenance the status quo, high time that our profession 
took another look the situation order fulfill that which are 
all the public. 

Because, have already indicated, the public ultimately wili deter- 
mine whether they shall have the choice payment certain taking 
action under their legal rights, the insurance companies, well the 
who represent them, should spend some time soul searching 
and ask themselves what can done solving this problem short the 
possible acceptance the public the “‘payment idea. This may 
mean that will have revise our whole concept automobile risk 
classifications and rate making, and the method claim procedure. 

The insurance companies cannot paying out more claims 
and expenses that they receive premiums. They will not so. They 
will tailor their coverages and rates protect their insureds and stock- 
holders and stay business. The fear have that the refusal write 
certain risks and the increase premium rates may lead government 
intervention the shape state fund companies some equivalent which 
may and probably will use uniform rates for all private passenger cars. 
This must avoided all costs. 

respects the members this Federation, the study and analysis 
the situation urgent. cannot accept the conclusion that our entire 
system court procedure, trial and common law tort concepts should 
eliminated the means handling automobile accident litigation. 
must analyze and plan. Perhaps that conclusion will become inevitable, 
accepted alternatives corrective measures forced rather than lead- 
ing the effort shape and adopt legal procedures which will effectively 
dispose automobile litigation without prohibitive cost. 

The Federation Insurance Counsel can and should take the lead 
the study the formulation plan which will develop sound and 
acceptable solution before public agitation brings some disastrous 
governmental Frankenstein. hope that the Federation Insur- 
ance Counsel, acting concert with the companies, will form such 
competent, dedicated task force achieve these ends. This will require 
subordination some places differing and conflicting interests and 
reconciliation contrasting viewpoints. But with the most skilled group 
lawyers the country its command, such task force cannot and 


will not fail. 
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the same time, the individual lawyer can strive little harder 
re-establish our courts forums for hearing the litigants and resist the 
pressure compel settlements inflated figures; can more forthright 
and courageous the suggestions makes the companies represents 
the public temper senses and hears expressed toward the 
industry; can more outspoken for the private enterprise system and 
his best try improve it. can short stand for the things 
that the lawyer’s privilege uphold with social responsibility his 
client, his opponent and himself. 

The art public relations, which plays tremendous part American 
life today, has perhaps been used too little the insurance companies 
bringing their problems the public. time that both the companies 
and the lawyer take the public into their confidence, educate them 
the nature the problems, why they pay premiums, and what they are 
used for. Too long have the industry been indifferent public 
opinion. about time adopted open-door policy and made the 
public aware the reason for our principles and procedures. Indeed, 
the insurance companies and their lawyers are stay business, they 
must have the support the public. earn that confidence, company 
executives the very highest level must turn their personal talents and 
attention this problem. These are the men who must first convince 
the public that the companies can and will provide satisfactory coverage 
and service for everyone and better and less cost than could 
done through any other channel, especially government. The lawyers can 
help but the leadership must come from the top executives the companies. 

And while the job these executives furnish the public with 
adequate insurance fair price while returning profit those whose 
capital finances the industry, all should nurture every sensible idea 
for conserving the greatest value all—the human life. If, addition 
leading the way this new era, can inculcate the people greater 
sense respect and solicitude for each other human beings, shall have 
the real inner satisfaction that comes with living the finest traditions 
this great and humane enterprise. 
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Detection Fraudulent Claims 


BRITTON 


WAS ESPECIALLY PLEASED accept your invi- 
tation speak you this meeting when was informed that one 
the subjects your program would “Investigation Fraudulent 
not only timely but essential and urgent that fraudulent 
claims against insurers detected and defeated. This can very largely 
accomplished through the combined efforts the members your Asso- 
ciation, the Department Insurance this and other states, and 
law enforcement agencies generally. The cost the public several 
kinds insurance has been steadily mounting. Reports underwriting 
results insurers analyzed the end each quarter the Statement 
Analysis Division the California Department show enormous losses 
insurers most the classes insurance that can materially 
affected fraudulent and exaggerated claims are not detected, resisted and 
defeated. Under Insurance Code Sections 556 and 12921, which have 
been effect California for several decades, the duty the 
Department Insurance actively cooperate with insurers and law- 
enforcement officers prevent prosecute any cases false fraudulent 
claims. The sections read follows: 

Present cause presented any false fraudulent claim 
for the payment loss under contract insurance. 
Prepare, make, subscribe any writing, with intent pre- 
sent use the same, allow presented used sup- 
port any such claim. 

person who violates any provision this section 


punishable imprisonment the State prison not exceeding three 
years, fine not exceeding one thousand dollars, both.” 


The commissioner shall perform all duties imposed upon 
him provisions this code and other laws regulating the busi- 
ness insurance this State, and shall enforce the execution 
such provisions and laws.” 


Insurance Commissioner, State California. Remarks presented luncheon 
the Eighteenth Annual Convention San Francisco, August 22, 1958. 


The California legislature has repeatedly declared the public policy 
under which honest policyholders and claimants are protected from the 
effects activities fraudulent claimants and those supporting fraudu- 
lent claims. This public policy appears Insurance Code Sections 330, 
361, 383.5, 483, 704, 1859, 1859.1 and 11755. general, these 
statutes require the utmost good faith and honesty the part the 
insured, the insurer, every claimant, and every person who subscribes 
any writing which may used support claim. This latter 
application refers particularly the reports, bills, estimates bids 
hospitals, contractors, garages, etc. 

must recognized that some forms investigation can carried 
out effectively only authorized law-enforcement officers representa- 
tives the Insurance Departments. recently contacted few repre- 
sentative casualty and disability companies, asking for examples fraudu- 
lent claims patterns encountered the companies the regular 
course their claims administration. Memoranda were furnished with- 
out identification names file numbers but they certainly exemplify 
the reality the assumption that evil practices exist and have been con- 
doned. The Policy Services Bureau the Department Insurance 
California deals with all kinds inquiries about policy coverages and 
claims; investigates complaints against insurers. prepared investi- 
gate complaints insurers that false fraudulent claim has been 
presented against them. The Department Insurance able obtain 
effective cooperation Police and District Attorneys’ offices where 
police investigation and prosecution are required. 

There are many organizations every community, ready, willing 
and able assist the Department Insurance and the insurers these 
matters. The Associations Fire, Casualty, Life and Disability insurers 
maintain bureaus extending services every community aid the 
detection and prosecution fraudulent claim acts. The County Medical 
Societies maintain ethics committees; the State Bar and the local Bar 
Associations have similar active committees. The men who serve 
these committees are rendering gratuitous public service effort 
prevent fraudulent bad practices within their professions and pro- 
mote the aspirations their professions with respect ethical practices. 
assume that there are similar committees the organizations hospitals 
and the various businesses with which insurers must deal the course 
the administration and settlement their losses. All these good 
forces every community must rallied assist maintaining insur- 
ance efficient, solvent private enterprise service our economy and 


society. 
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Changing Concepts Legal Liability 
and Their Effect Liability Insurance 


HAROLD CHASE* 


GOING DISCUSS rules legal liability and 
their relationship insurance against liability. The basic relationship 
certainly clear—if one were responsible anyone for his conduct, 
liability insurance would unnecessary—but those the liability 
side the business could undoubtedly find work because under those 
circumstances first party coverage would certainly more demand 
than today. 

Conversely, everyone going held responsible everyone 
else for each and every aspect his conduct and all the consequences 
that conduct, the standard concept liability insurance due for 
drastic change. 

The whole field liability insurance revolves large extent 
around the basic language the insuring agreement the liability 
policy. not going into the technicalities narrow unusual 
coverages the exclusions the policy which insurers somewhat wish- 
fully and often futilely attempt limit the scope the basic insuring 
agreement. This agreement generally and simply states that the insurer 
will pay behalf the insured all sums which the insured shall become 
legally obligated pay damages for bodily injury, sickness disease 
property damage, caused accident (or occurrence the policy 
endorsed). 

easy demonstrate that this insuring agreement can mean every- 
thing—or can mean nothing. For example, the duty the insurer 
pay does not arise until some plaintiff, with the assistance some 
plaintiff’s attorney, has established legal liability the part the 
insured pay damages. The ability establish legal liability 
varies directly with changes statutes and case law—and literally may 
vary from day day. 


Member Weinstock, Anderson, Maloney Chase, San Francisco, California. 
Address delivered before the 82nd Annual Meeting the Fire Underwriters Association 
the Pacific San Francisco March 1958. 


understand that there are primitive societies and that there have 
been and are some religious social communities which all injured and 
damaged persons are required bear their inuries and damages and are 
without legal recourse against the person causing the loss. Such society 
would liability underwriter’s dream. would naturally insure 
everyone, collect premiums, and have losses because the insureds 
would immune from liability for damages. And clear that 
could sell the policies because such societies with such rules must peo- 
pled individuals not too wise the ways the world. Between such 
people and insurance agents and brokers, there would contest, and 
mean this the most flattering sense both. 

our society, the field employer-employee relationships, 
have seen rapid and dramatic changes social and legal rules and cor- 
respondingly rapid and dramatic changes the liability insurance coverage 
required stabilize the employer-employee legal liability relationship. 
relatively short period time have seen statutes and case law deprive 
the employer defense after defense liability claims employees for 
on-the-job injuries. With reference lawsuits against him his employ- 
ees, the employer has moved all the way from the position man who 
couldn’t lose the position man who can hardly win. the back- 
ground there was over-all shifting the social balance power 
favor the employee. was obviously necessary for the insurance re- 
quirements met. The end result the great social and legal changes 
was broad system compulsory workmen’s compensation insurance 
with relatively fixed indemnity schedule and somewhat rigid system 
rating laws and premium controls. 

the field general liability relationships, opposed the narrow 
field employment relationships, the Anglo-Saxon society has been 
undergoing changes for many generations. 

George Bernard Shaw points out, there was time when the 
sedate Englishman daubed his body with blue paint and took his satis- 
factions wherever could find them and the expense those either 
less strong less cunning than himself. 

This situation anarchy finally became intolerable, particularly for 
those who were neither completely strong nor completely cunning and 
England finally settled down into rigid and stable social order called 
feudalism. this system, every person had, accident birth, 
fixed and immutable station which lived and died apparently without 
any real discontent and certainly without thought ever questioning 
the order things. There was individualism; non-conformity was 
viewed disease, which was always serious and generally fatal; all 
legal duties and obligations were fixed and well understood; the caravans 
ran time and believe juvenile delinquency was almost unheard of. 
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The King was the source all law; the court calendars were not con- 
gested; and liability insurance was unnecessary. 

Under this system, every man was literally his brother’s keeper—but 
was also kept. owed duties, was owed obligations and court 
actions were unknown for their enforcement. Loyalty radiated upward 
from serfs nobles king and protection and rule enforcement radiated 
downward. may have occasionally been necessary for the lord the 
manor observe that “‘the serfs are restless but aside from that 
seemed that the system would endure forever. 

course did not. New worlds were discovered; new ideas were 
born and old ideas ancient Greece and Rome were resurrected. 
the fourteenth and fifteenth and sixteenth centuries, the feudal system died 
and the era the exaltation the individual and the free enterprise 
system began—and whole new legal system liability relationships 
developed. 

England emerged from feudalism, was still very rigid society. 
The court system was escaping the control the kings were the 
newly created legislative bodies, but the men the courts and Parliament 
could not escape their culture. The early rules civil legal liability 
between plaintiff and defendant reflected rigid stratified society. 

The basic rule that time was simple one. any person damaged 
the person property another, whether unintentionally not, and 
regardless how carefully may have been acting, had pay 
damages. 

One the earliest reported cases illustrating this rule the 
the This case arose 1466 and the report itself interest- 
ing. These early cases were reported haphazard basis and solely 
because either clerk attorney judge who happened know how 
write also happened hear involved case thought was 
either interest somehow significant. The report reads follows: 


quare armis clausum fregit, herbam suam pedi- 
bus conculcando consumpsit five acres. The defendant pleads that 
hath acre lying next the said five acres, and upon hedge 
thorns, and cut the thorns, and they ipso invito fell upon the 
plaintiff’s land, and the defendant took them off soon could 

adjudged for the plaintiff; for though man doth lawful 
thing, yet any damage thereby befall another, shall answer 
for it. man shoot butts and hurt another unawares, 
defend myself and lifting hit another, action lies that 
person, and yet did lawful thing. And the reason these 
cases is, because that damaged ought recompensed. 


can seen that this rule law designed for plaintiffs and 
plaintiffs’ attorneys. hurts under this rule, need only prove 
causation and damage. help offer evidence that was 
reasonably, even unreasonably, careful and that injury damage 
was absolutely unforeseeable and unpredictable. this early date, 
the defendant could not even talk about 
“assumption concept negligence and the defenses 
ordinary care and contributory negligence developed over the next two 
four hundred years. 

the feudal system broke down, social contacts and relationships 
became varied and fluid. the time the Case the Thorns, there 
were fewer and sue each other and very few things sue about 
outside something like thorn hedge; credit structures were primitive; 
industry, unknown; commerce, just developing; and the automobile and 
the contingent fee contract were over four hundred years the future. 

However, between 1400 and 1800 the whole nature Anglo-Saxon 
society changed and the rules law with which are familiar developed. 

the year 1850, leading case was decided the Supreme Judicial 
Court This case involved defendant who was using 
stick break dog fight. raising the stick hit the plaintiff 
the eye. This just the case anticipated the court the Case 
the Thorns except that this case the combatants were dogs rather than 
men. This probably result four hundred years increased civili- 
zation. The Massachusetts Supreme Court reversed trial judge who 
had told the jury that the plaintiff could recover from the defendant unless 
the accident was and unless the defendant was exercising 
extraordinary care. The Supreme Court, holding that this was not 
conformable law, discussed full the then new concept ordinary 
care the part the defendant and contributory negligence the 
plaintiff and sent the case back for new trial determine those issues. 
For all practical purposes, the opinion could have been written yesterday. 

1883 England the famous case Heaven was 
decided and laid down the rule that each individual was under duty 
every other individual use ordinary and reasonable care avoid damag- 
ing him came into such relation that other person that reason- 
ably prudent man might foresee that the relation involved possible risk 
damage. 

These latter cases were reflective the philosophy individualism 
and the age reason. was recognized that each person had pro- 
ceed through life bearing some risks himself and that needed freedom 
from fear liability for every act order feel free move, 


Brown Kendall, Cush. 292 (Mass. 1850). 
503 (C.A. 1883). 


explore, and develop. The social philosophy, expressed law, was 
that you acted with reasonable care (which was the care which judge 
jury said was reasonable) you could all the damage you wanted 
and the only price you had pay was that you had bear all 
damages inflicted you reasonably careful people. 

This was the legal climate which liability insurance gen- 
erally know developed. 

first the courts were extremely suspicious the liability insurance 
contract. Some courts held that would against public policy 
permit person insure himself against the results his negligence 
the theory that such insurance would have the effect encouraging 
recklessness. 

This good example how far have come. The Supreme Court 
California has recently held, the shock automobile liability insurers, 
that endorsements limiting excluding coverage for the negligence 
drivers with permission the insured are void against public policy. 
This the famous, infamous, Wildman decision that have been 
hearing much about. 

little over one hundred years the courts and our society have 
completely reversed themselves and now hear constantly increasing 
demands for compulsory liability insurance the automobile field and 
being suggested other fields with more and more frequency. 
now said against public policy not insure against your own 
negligence. 

The Anglo-Saxon society between 1850 and 1929 grew and devel- 
oped like combination Topsy and Dr. Frankenstein’s Monster. 
seventy eighty years, climate political and economic freedom, 
complex, vigorous, dynamic and exciting social order was formed. 
Great wealth was longer measured land but rather dollars and 
pounds sterling and rolling stock and inventories and capital equipment. 
The theme that one could move from “‘rags that boy 
could President Prime Minister’’ was dream with healthy measure 
reality. man couldn’t get ahead Liverpool Boston, could 
least failure Australia the new and great State Texas, 
chose. 

Throughout this era greater and greater demands were made 
liability insurers for protection. The industry itself was competitive and 
the coverage demands were broader and broader. These demands were 
met and all framework case and statute law which gave 
insured defendant civil liability suit several very real lines defense. 


Wildman Government Employees’ Insurance Co., Cal. 31, 307 359 
(1957). 


course, these were also lines defense for liability insurers who were 
the real parties interest. 

Claims managers liability carriers and insurance defense counsel 
rapidly learned that they had very real interest each and every court 
decision legislative proposal that changed attempted change the 
basic rules governing civil liability for damages. Attorneys who specialized 
representing plaintiffs civil suits for damages formed into aggressive 
and cohesive groups dedicated revivifying the rule law the Case 
the Thorns which were discussing—that rule again is: 

the reason all these cases because that damaged 
ought 


The ironic aspect the matter that the social, political and econ- 
omic climate the last twenty-eight years has become such that favors 
those who urge this legal position against the legal position that man 
who manages his affairs with ordinary and reasonable prudence not 
liable damages for injury another and that the damaged person 
himself must exercise reasonable prudence for his own safety. 

While you may not agree that are living society that 
socially and politically rigid feudalism, one can deny that the 
last thirty years the whole civilized world has seen tremendously powerful 
national governments control more and more aspects individual life. 
compared the average man 1900, the average man today may 
better fed, clothed and housed, but economically and politically 
more dependent person. has more duties those beneath him the 
social-governmental order and more obligations those above him—and 
his position that order more stable and fixed and more and more 
frequently tends live and die the same social strata which was 
born. And almost every deep breath takes today causes him im- 
pinge some extent position occupied someone else—and this 
applies more places than crowded elevators busses. The pressure not 
anything abnormal very great because the consequences abnormal 
conduct our closely knit social order tend all out proportion 
the conduct itself. Even can remember when was relatively safe 
throw the dirty dishwater out the window. Today that conduct prob- 
ably violates thirty statutes, criminal and civil, and exposes one 
least dozen possibilities civil suit for damages. 

Now the question arises what legal changes have been taking 
place with reference civil liability for damges—decisions and statutes 
affecting the writing liability policies and affecting the business 
defending insureds. Keeping mind the growing rigidity and formalism 
our society, not surprising find definite trend the law toward 
making the man who damages another liable him without regard 
questions fault contributory fault. not surprising find that 


judges and legislators and jurors are handing down decisions and laws 
and verdicts more and more frequently based that feudal concept 
civil liability. 

These changes the law are made men and women not all 
unaware that behind almost all defendants civil damage suits are liability 
insurers. The social engineers furthering these developments find easy 
say that insurance simple way distribute liability risks and in- 
surers are required pay out more and more money more and more 
people, the easy answer raise rates and let the insureds pay the cost 
their own damaging conduct. this reasoning, can only say 
that specious and that those who know great deal more about the 
subject than say that the problems are very complex. One obvious 
difficulty that will mention that there tremendous public pressure 
against liability insurance rate increases, certainly some coming from 
those who urge that all people who are hurt damaged should com- 
pensated without reference fault contributory fault. Another obvious 
difficulty that even such transition legal liability feasible (and 
undoubtedly is) the period transition can extremely painful 
liability insurers. And one more observation this point—liability rate 
increases are borne that large percentage insureds who never cause 
damage anyone, negligently not, and whose only contact with in- 
surers the mailing premium dollars. 

going discuss few samples court decisions and statutes 
which illustrate the present trend which can called the “erosion 
traditional liability 

the field statutory law, the last few years have seen the develop- 
ment some states the doctrine Under 
this doctrine, the plaintiff not barred because was careless and his care- 
lessness was proximate cause his damage. The reasoning the doc- 
trine was and that was per cent fault should recover 
per cent his damages. Under this doctrine, plaintiff per cent 
fault who was damaged the extent $200,000 would recover $20,000 
from the defendant. This might not seem like much money the injured 
plaintiff but the defendant’s liability insurer has sell lot policies 
get $20,000 worth premiums. And might happen California 
auto insurer whose insured was just passing through such state. 
course, under the rules contributory negligence, such case has value 
whatsoever. 

California have always had the rule that negligence one 
spouse was imputed the other the theory that the cause action 
for injuries was community property and spouse should not benefit 


See, Miss. Code 1942, §1454; Wis. St. 1953, §331.045. 
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from his her own Thus, defendant and husband were 
jointly negligent and caused injury wife, the wife could not recover 
from the defendant because the wrongdoing husband would profit from 
his own negligence. For many years, this rule has been under attack 
the courts and Sacramento. The outcome was never doubt but the 
defense fought the good fight and died hard. statute law today, 
spouse’s cause action for personal injury now his her separate 
Many thousands claims, once defensible, now must 
paid even though one spouse damaged the contributing negligence 
the other. course, the statute making the cause action separate 
property does not eliminate practical matter the long-standing objec- 
tion that sense the negligent spouse permitted profit from his 
own wrong. The Legislature didn’t meet this objection—it simply abol- 
ished it. 

another area involving husband and wife, the courts California 
have recently opened Pandora’s Box and have created whole new area 
liability and claims that will have paid. For many years, the 


various courts other states have been taking sides the issue 


band’s right recover civil damages for injury his wife which deprives 
him the conjugal relation. 

The traditional rule has been that husband could recover from 
negligent wrongdoer for the loss his wife’s services. This was 
remnant the common law rule that master could recover for the 
loss the services his servant caused the wrongdoer. However, 
until the year 1955, the mentioned were only those ordinarily 
provided servants and did not include the loss the conjugal 
sexual relation itself. the cast Gist one the most bitter 
malpractice actions record, the appellate court, the appeal the 
defense from $79,000 judgment, held that the award $9,000 damages 
the husband for loss consortium well for loss services was 
proper under the latter rule. The court had placed California the ranks 
the majority rule. 

course, this simply another imposed within 
the language standard liability insuring agreements and premiums will 
ultimately have collected create the indemnification fund needed, 
unless the liability excluded from coverage endorsement; course 
has not been and liability insurers have not traditionally followed that 
pattern and, fact, they could not and perform their function. 

After this decision, was just matter time before the next question 


Basler Sacramento Gas Electric Co., 158 Cal. 514, 111 Pac. 530 (1910); 
Karageozian Bost, 139 Cal. App. 874, 292 638 (1956). 

Cal. App. 247, 288 1003 (1955). 


arose. Could wife recover for loss consortium result her 
injury? 

you all know, the feudal origin the common law resulted 
women having little legal standing until recent years. Women 
were considered have legal identity apart from their husbands. 
wife were injured, the common law courts had difficulty seeing 
property damage loss the husband. wasn’t until 1955 California 
that had the recognition the courts that such injury resulted 
something other than property damage loss the husband. 

However, the husband were injured and the wife lost the consortium 
the husband lost his services, the law has never recognized that the 
wife had what might call Not having the 
required separate legal identity, she had damage separate interest 
when her husband was injured. 

Once the husband’s right damages for loss consortium was 
established was simply matter time until the courts gave similar 
right the wife. Very recently the California courts did just that and 
another whole new area liability and resultant claims was opened up.® 
its decision the appellate court pointed out that the old common law 
rule lack legal identity wife was pretty degrading concept 
any event and commented effect that womankind’s separate legal place 
society should fully recognized and that the last remnants any 
other concept should summarily tossed the trash 


There may different points view this question, but 
matter which sensible males refuse express opinion, even though 
liability insurance attorney have sympathy for the concept that 
expanding areas liability must have some limit. This particular area 
one which better retire from the field combat with little 
disorder possible, avoiding any provocation the gentler sex, who are 
basically and pleasantly neutral with respect our subject; better 
that they left that way. 


Deshotel Atchison, Ry. Co., 156 A.C.A. 325, 319 357 (1957). 


Since the giving this address, the California Supreme Court overruled the deci- 
sion the District Court Appeal and held that California the common law rule would 
followed that wife cannot recover for the loss consortium resulting from negligent 
injury her husband. The action the Supreme Court came somewhat surprise, 
albeit pleasant one. The District Court Appeal opinion was consistent with the trend 
extend liability and was carefully reasoned. The Supreme Court opinion found 
Adv. Cal., page 601. most interesting note also that the Supreme Court suggests 
its opinion that might well not follow the case Gist French supra, note The 
court states that the objections which finds allowing such claim the wife 
with equal force one brought the husband’’; however, the court stated that 
claim not before us, and need not determine whether such claim should 

The Supreme Court called upon the legislature clarify the situation statute both 
the husband and the wife. This the first suggestion that the Supreme Court feels 
the case Gist French, supra, needs reconsideration. 
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There was relatively recent decision California appellate 
court that going give all good deal trouble the years on. 
Generally our legal system has been very solicitous the peace and har- 
mony the family. Anglo-Saxon judge never more righteous and 
never more firm and sure his ground than when announcing 
decision that protects pronounces the sanctity the castle that home. 

result this attitude, has always been true that minor un- 
emancipated child could not sue his parents for civil damages for negligence. 
You can easily appreciate that this was legal problem feudal times 
because minor child who attempted such deed might drawn and 
quartered for upsetting the domestic harmony. 

fact, suits minor children against their parents were almost un- 
known until liability insurance was being purchased parents sub- 
stantial amounts. 

has been the history suits based negligence minor children 
against their parents that the liability insurers the parents have been 
amazed find out just how negligent parent can and how ready 
admit it. 

However, the courts have consistently resisted these suits collusive 
and have dismissed them under the easily accepted doctrine that would 
disrupt the peace and harmony the home permit them. course, 
this was silly because one the family was angry anyone except 
the liability insurer who refused arbitrarily act like first party insurer 
and pay the loss. 

California has followed the general rule and avoided this area 
defense liability. 

However, the California case Emery have another 
example the trend compensate injury for its own sake. This case 
testimonial legal ingenuity. facts are simple. Mr. Emery owned 
the car. was being driven his minor son. The rest his minor 
children and his wife and were passengers. The boy fell asleep and the 
car went off the road. the minor children were hurt and the 
medical expenses were substantial. 

perfectly apparent that the only insurance sight was Mr. 
Emery’s liability policy which was designed protect him against 
imposed Both directly and indirectly this automobile 
policy protected Mrs. Emery and the children from possible loss home 
and savings reason third party liability claim; but was certainly 
never designed protect them from each other. 

The Emerys went see lawyer. was obviously familiar with 
the one exception the rule that minor cannot sue his parents. This 
exception that the parent guilty either intentional tort 


Cal. 421, 289 218 (1955). 


willful misconduct the damage his child, the child can get guardian 
and sue his parent for damages. This rule was developed protect the 
children and was based upon the obvious fact that the parent was 
actually abusing tormenting the child, there was domestic harmony 
preserve. 

Now has always been the rule that against public policy 
write insurance against the consequences intentionally wrongful act. 
man contemplating wrongful act could buy insurance advance, 
likely that good many noses would bruised that are presently im- 
mune from harm. 

However, willful misconduct automobile law not really inten- 
tional wrongdoing. simply course conduct that reckless that 
can said that the actor just doesn’t care what happens. 

Mr. Emery’s attorney combined these two factors. ascertained 
from Mr. Emery, who readily admitted it, that the minor son was allowed 
drive while was very sleepy, Mr. Emery well knew. There are 
cases holding that this may willful misconduct. had the two injured 
minor childern sue their brother and their father and charge them both 
with willful misconduct—the brother for driving while almost asleep 
and the father for sitting there and permitting him so. 

course, for many years liability insurers have accepted coverage 
for this sort misconduct.” 

Mrs. Emery also sued her son and husband the same theory for the 
medical expenses which she said she paid. (Undoubtedly with Mr. Emery’s 
money—but couldn’t sue his son because was equally guilty.) 


Then the liability insurer Mr. Emery was asked defend the 
suits against him and his son. This adding insult injury. 

The first question which had asked was whether not the 
action could maintained all. The Court held that while minor 
children could not sue their father for negligence, they could sue him for 
willful misconduct; the court was using the old rule for new purpose. 
its decision, the Court rendered its usual homage the general rule 
that the sanctity and peace the home must preserved all costs but 
when the insurer’s attorneys pointed out that letting minor children sue 
their father might interfere with this, the Court had ready answer: 
stated that the defense attorneys themselves had suggested that this was 
collusive suit against Mr. Emery’s liability carrier. The Court seized 
upon this and somewhat gleefully reminded defense counsel that the fact 
that liability insurance existed showed conclusively that the domestic 
harmony the Emery family was safe. 

Such decision can operate open invitation collusive suits 
when families are involved accidents. Very often only the members 
the family are present the time the accident and frequently only 


they know the facts leading it. The financial burden the injuries 
may tremendous and basically unfair and socially unsound place 
judicial legal temptation the path normally honest people. And 
too often true that perfectly sound and reliable people develop moral 
blind spot when the target remote insurance company. 

The real significance the Emery case, however, its place pat- 
tern decisions tending establish rule compensation for injury 
based upon whittling away even outright elimination those rules 
law within which the liability insurancee policies and business developed 
and matured. 

There are other examples decisions and other areas legal liability 
indicating the same trend. For example, the California Guest 
was developed some years ago prevent collusive suits between relatives 
and friends when social guest was injured while riding car driven 
the insured relative friend. 

This statute has been roadblock great number claims and, 
consequently, some courts have frequently been unfriendly the statute 
and today steadily being chipped away. has recently been held 
that owner cannot guest his own car even though the trip 
purely the owner were driving, his friend could not sue him 
because might collusive and because consideration was given for 
the ride. Both these factors operate when the owner rides and the friend 
drives but matter statutory construction, the Court held that the 
owner could sue and recover for ordinary negligence when was passen- 
ger purely social trip. 

Trial judges faced with the problem have frequently held that the 
guest law does not apply private Thus, you pick 
friend social trip and you are not drunk and not guilty willful 
misconduct, cannot recover damages from you for your negligence— 
private toll road ranch; and your rights and liabilities change 
every time you leave enter public highway. The situation compar- 
able plucking petals from new rhyme: sues me; 
sues not.” 


Calif. Veh. §403. 

147 A.C.A. 886, 306 (1957). 

Since the guest law only applies guests upon the conclu- 
sion these trial judges supported those cases construing the term 
used elsewhere the Vehicle Code, exclude private property. Atlas Mixed Mortar Co. 
Burbank, 202 Cal. 660, 262 Pac. 334 (1927); Sills Forbes, Cal. App. 219, 
246 (1939). Compare Webster Zevin, Cal. App. 855, 176 960 
(1947) where the court refused limit the use’’ statute (Calif. Veh. §402) 
injuries occurring public highway the absence express limitation the 
statute. 


Recent decisions have held that safety orders issued the Industrial 
Accident Commission provide safe working conditions for employees 
are applicable favor the general There are literally thousands 
all sorts safety orders every type and description—affecting all 
sorts business establishments, many which are entered the general 
public. course, the members the public are there for short periods 
time, and are not working and are there for different purposes than 
employees. —The owner may have complied with all statutes and ordinances 
enacted for the safety the general public. Yet, member the public 
injured reason violation safety order, that person has ready- 
made lawsuit and the owner guilty negligence per and the burden 
falls him show his negligence was excusable justifiable. Juries 
may well lose sight the fact that safety orders are for employees and are 
administrative directives with many the shortcomings such directives; 
they are not enacted elective legislators and they often cover matters 
not deemed important enough for action legislators. But they are 
“safety and the defense violation starts off severely handi- 
capped. 

There are always cases coming where plaintiffs are urging that 
various forms mental shock, worry, grief, and humiliation are com- 
pensable damages for negligence even though there physical impact. 
Some California cases have for years followed the rule that the plaintiff 
negligence and then can show fright which results physical injury, 
the physical injury compensable, even though the fright alone 
Grief because injury another person generally not compensable. 
There line cases holding that nervous shock physical 
this results actual signs physical sickness such nausea, trembling 
loss sleep, these elements are compensable. 

The courts have expressed the view that there legal difference be- 
tween the ‘‘mind” and the “‘nervous injuries the former being 
non-compensable and injuries the latter being compensable along with 
other physical results however, are now hearing from the 
analysts that the mind really extension the body and physical 


Porter Montgomery Ward Co., Cal. 846, 313 854 (1947); 
Philips Sun-Best Fruit Distributors, 324 948 (1958). 

Webb Francis Lewald Coal Co., 214 Cal. 182, 532 Lindley 
Knowlton, 179 Cal. 298, 176 Pac. 440 (1918) Cook Maier, Cal. App. 581, 

Kelly Fretz, Cal. App. 356, 914 (1937). However, the question 
whether there can recovery for physical injury caused apprehension danger 
third person appears still open California. See Lindley Knowlton, supra, note 15. 

Madeiros Coca Cola Bottling Co., Cal. App. 707, 135 676 (1943); 
Espinosa Beverly Hospital, 114 Cal. App. 232, 249 843 (1952); Cook 
Maier, Cal. App. 581, 434 (1939). 

See Sloan Southern California Ry. Co., 111 Cal. 668, Pac. 320 (1896). 
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nature. The liability policy policy. will not 
cover claims for mental suffering not arising from bodily injury—at least 
liability insurers say doesn’t. However, the troublesome field 
subjective injuries, horrible thought visualize insurers defending 


against and paying for any event, true 
that more and more psychiatrists are appearing expert medical witnesses 
damage suits and now that the sacroiliac slip and the cervical whiplash 
seem somewhat declining popularity, may well see more and 
more emphasis the mental and emotional effects injury fear 
injury. 

recent decision, the Supreme Court California held that defend- 
ants are longer entitled negligence cases plead the defense un- 
avoidable The Court also held that the defendant could not 
have the trial judge instruct the jury that the law recognizes what called 
unavoidable accident for which one may recover damages. This 
defense and this instruction have been allowed for many years and 
certain types cases seems that such defense and such in- 
struction are vital. However, they have been eliminated. 

The basic result all these cases and many more similar nature 
transfer risks burdens society large that were formerly borne 
individuals. Consequently, liability insurance called upon meet 
new and greater problems. Liability insurers have business obligations 
members free and competitive society and they have definite 
public service obligation. Their history shows that they have met both 
obligations intelligently and way generally beneficial the public. 

believe the trend have described present. general trend 
toward, return to, old rule absolute liability for damage done. 
The motive behind the trend worthy one—to compensate the damaged 
party. However, this motive feudal England did not result some 
the complications produces today. Liability insurance, always 
has, will and must meet the demands for coverage. The cost, however, 
cannot become prohibitive because plain see that for few gener- 
ations good deal the national income going shot orbit. 

The liability insurance field, particularly automobile, 
transition. Social and legal changes have put there. But this has always 
been true. The insurance industry industry conservation and pro- 
tection. Having lived and dealt with fear and loss and damage, not 
itself easily panicked. cannot say what changes the industry will make 
with respect the social and legal pressures which defense lawyers 
see operating the liability risk. 

However, feel that whatever changes are made will sound ones. 


Butigan Yellow Cab Co., A.C. 661, 320 500 (1958). 


Municipal Tort Liability 


PETER CAMPBELL BROWN* 


MANY RESPECTS municipal tort liability closely 
parallels the tort liability private individuals and corporations, and the 
applicable principles law are substantially the same. 

earlier periods, within the lifetimes most us, municipal cor- 
porations enjoyed large measure soverign immunity from liability 
tort. Such immunity many jurisdictions has been severely whittled 
down, even abrogated, recent years. Today, for example, 
own state, the City New York, and other municipalities, may sub- 
jected liability for virtually all known torts. the case large 
private business corporations, the city subjected great variety 
tort claims, ranging from the usual negligence those 
arising from the operation motor vehicles and from defects in, 
failure remove snow and ice from, sidewalks and streets—to claims 
for assault, libel, slander, malpractice and variety maritime torts. 

would exaggeration say that the principal differences 
the handling tort claims between private and municipal defendants 
occur matters procedure. For example, municipalities frequently 
enjoy certain privileges receipt notices claim prior commence- 
ment action, examinations before trial and similar pre-trial advantages, 
not always enjoyed private defendants. Only four months ago, for 
example, the New York State Legislature enacted amendment codifying 
various requirements relating examination tort claimants munici- 
The new statute provides that, whenever notice claim 
filed against municipal corporation, the municipality has the right 
demand examination the claimant relating the occurrence and 
extent the damages claimed, inclusive physical examination 

However, such advantages, while not discounted, have relatively 
slight effect upon the major problems municipalities the field 
tort liability. The major problems, with which you the insurance 
fraternity are course equally faced, are posed the growing number 
claims—with automobile accident claims heading the list the case 


*Corporation Counsel the City New York. Address before the Eighteenth 
Annual Convention San Francisco August 22, 1958. 
Laws 1958, ch. 393, effective April 1958. 


[39] 


private defendants—and the tendency the courts expand liability 
the extent that liability sometimes appears imposed without con- 
sideration fault the part the defendant. Let cite but one 
Statistic give you some idea the size the problem the City 
New York. During 1957, filed claims for personal injuries reached the 
figure 10,149 and over 7,000 actions were instituted. 

Last year addressed the Insurance Section the American Bar 
Association recent trends decisions New York State indicating 
the expanding scope municipal tort liability. may appropriate, 
therefore, discuss today the means which municipalities have, 
certain instances, been enabled obtain recoupment way judgment 
over against third parties. New York, when indemnity claimed 
from third party, recovery may sought cross-complaint, the 
third party defendant the action, so-called third-party 
complaint impleading the indemnitor, when has not been made party 
defendant the original action. 

These provisions are commonly resorted New York. have 
already indicated, one the most prolific sources litigation city 
the defective sidewalk. This probably the case also other cities, 
unless the municipality happens jurisdiction where liability 
for injury resulting from defective sidewalk cast the first instance 
the abutting property owner. Almost all municipalities the State 
New York not fall into this latter 

course, regardless the jurisdiction, the sidewalk defect 
obstruction which caused the injury was created the willful act 
negligence third person, the abutting owner stranger 
the property, such third person may called upon save the munici- 
pality harmless, unless demonstrated that the municipality itself had 
hand the creation the dangerous 

The most common situation which city may recover over against 
abutting property owner arises where the latter fails maintain 
reasonably safe condition sidewalk which constructed special 
manner for the special benefit the abutting property owner; for example, 
where cellar doors, metal gratings glass prisms have been inserted 
sidewalk permit ingress and egress light and air. such cases, the 
liability over not affected the fact that the special construction may 
have been installed prior owner, least long the construction 
benefit the present owner.* 


Mahar City Albany, 198 Misc. 904 (Sup. Ct., Albany Co., 1950), affd., 


278 App. Div. 1003 (3rd Dept., 1951), affd., 303 825, 371 


(1952). 
“See Trustees Canandaigua Foster, 156 354, N.E. 971 (1898); 


City New York, 263 App. Div. 625, N.Y.S. (1942). 
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leasing his entire premises, abutting owner may certain 
instances relieve himself liability for sidewalk defects. However, 
New York there authority for the proposition that, even such in- 
stances, the abutting owner will remain obliged repair and maintain 
the sidewalk constructed for his special benefit was already defective 
condition the time the making the recent case, involv- 
ing leased premises, patron store sustained injuries when, leav- 
ing the premises, she caught her heel and fell broken portion 
stone coping which supported iron grating near the entrance the 
store. The municipality obtained judgment over against the abutting 
owner and store 

Another field tort liability which the City New York fre- 
quently finds itself able secure indemnity for damages paid 
compensation for injuries death occurs the case accidents arising 
the course construction plants other structures for municipal 
purposes. such cases, municipalities may contract devolve respon- 
sibility for the entire project upon general contractor. turn may 
sub-contract separable portions the job, such demolition, excavation 
for foundations, steel framework, electrical wiring, plumbing and on. 
Or, the municipality may itself act general contractor and enter into 
contracts for performance the differing and separable steps the con- 
struction projects sub-contractors, each whom assumes responsibility 
for his share the job. 

city does not, however, automatically insulate itself against liability 
for accidents engaging general contractor and attempting provide 
indemnity for itself. injured employee, for example, seeking com- 
pensation beyond that afforded the Workmen’s Compensation Law 
will seek fasten liability the municipality evidence showing that, 
despite the existence general contract, the city has assumed measure 
control the work has given specific instructions with respect 
performance the work involving the safety workingmen the 
some instances, recourse may had against municipality 
(and other property owners) the basis statutory provisions which 
impose non-delegable duties upon the owner with respect the place 
work. Such provisions have been construed, New York, have 
the effect making the property owner, which may municipality, 
active tortfeasor, even though the owner’s delinquency consisted 
omission perform required act rather than malfeasance its execu- 


Herman Chal Associates, Inc., 262 App. Div. 841 Dept., 1941), affd., 

Olivia 285 App. Div. 762 (1st Dept., 1955), affd., 811, 
135 602 (1956). 

(1950). 
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all these cases—that is, when municipality becomes 
active tortfeasor, fact judicial construction, result assump- 
tion control the work, giving specific instruction the 
manner work, failure perform certain non-delegable statutory 
duties—the municipality may secure indemnity only the intention 
save harmless from liability reason its own negligence expressed 
unequivocal terms.® 

Whether the language particular indemnity clause has this effect 
often presents troublesome question. provision simply imposing 
ultimate liability upon the contractor the acts any person em- 
ployed insufficient for The courts have also 
said that owner may not have indemnity under the provisions 
clause reading that the contractor agreed “‘to save the owner harmless 
and indemnify him for every expense, liability payment, reason 
any injury person persons, including death, resulting from any 
action operation under this the courts have denied 
indemnity property owner where the contractor obligated himself 
indemnify the owner loss and/or expense reason the 
liability imposed law upon the Owner for damages because bodily 
injuries, including death due any act omission the Contractor, 
his employees agents, arising out work the 


short, the foregoing cases indicate that not enough have the 
contractor assume liability for injuries death resulting from perform- 
ance the work contracted for the general contractor. The indemnity 
clause, intended cover instances injury death resulting 
whole part from the municipality’s other owner’s own negli- 
gence, should clearly embrace assumption sole responsibility the 
contractor for all injuries resulting from execution the work, whether 
caused negligence the indemnitor otherwise. recent case 
where the indemnity clauses were phrased, the right the City 
recover over was Failure insist upon such equivalently 


Walters Rao Electrical Equipment Co., 289 N.Y. 57, N.E. 810 
(1943). 

Rufo Orlando, 309 345, 130 887 (1955). Richardson 
Cannold Holding Corp., 283 App. Div. 789 (1st Dept., 1954), affd., 308 932, 
127 (1955), where defendant owner was held entitled judgment over 
against its tenant, despite failure perform non-delegable statutory duty case 
which the tenant obtained exclusive possession and control the premises. 

Walters Rao Electrical Equipment Co., supra, note 

Semanchuck Fifth Ave. 37th St. Corp., supra, note 

Bobbey Turner Constr. Corp., 283 App. Div. 939 Dept., 1954), affd., 

Jordan City New York, A.D. 507, 162 N.Y.S. 145 (1957), 
affd., (June 25, 1958). 
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clear indemnity clause may preclude recovery over the least give 
rise onerous litigation with problematical outcome. 

These few examples the manner which municipalities seek 
obtain some relief from the constantly growing amount tort liability 
merely illustrate what pointed out the outset remarks; namely, 
the close identity the problems and their attempted solutions private 
and municipal defendants tort litigation. Today’s major problem 
municipalities, must with the insurers whom you represent, 
the ever increasing flood tort litigation which appears over- 
whelming our courts, which producing extreme pressures all de- 
fendants settle cases without regard real merit, and which 
inevitably increasing the cost local government the cost 
insurance. 

Various alternatives our present system handling tort litigation, 
such arbitration, elimination jury trials and substitution com- 
pensation system, have been widely discussed recent years. The argu- 
ments for and against the present system and each suggested alternative 
are legion. For myself, after almost four years representing perhaps 
the nation’s largest self-insurer against tort claims, must confess that 
none the hitherto alternatives completely convincing from 
either defendant’s standpoint. While frequently dis- 
couraged the concrete results, from the defendant’s viewpoint, still 
retain confidence our present methods although much can and should 
done through cooperation the bench, bar and 
public improve the administration personal injury litigation and 
limit, within more reasonable bounds, the drain upon public funds 
and the assets insurers caused expansion liability and frequently 
excessive generosity verdicts. 


Michigan State Chairman Austin Doyle reports that October 
twenty-seven Michigan Federation members and guests attended break- 
fast meeting Grand Rapids during the Michigan State Bar Convention. 
The members heard Michigan Supreme Court Justice and two talks 
trial procedures, followed round-table discussion current trial 
problems. Chairman Doyle recommends this type gathering other 
State Chairmen means stimulating continued interest the 
Federation among our members their respective states. [Ed.] 


AUBREY BOWLES, JR. 

Bowles, Anderson, Boyd, 
Clark Herod 

901 Mutual Building 

Richmond 19, Virginia 


JAMES COOK 

Turnbull Brewster 

Pennsylvania Avenue 
Towson Maryland 


LEO GAFFNEY 
272 Main Street 
New Britain, Connecticut 


ARTHUR KINNANE 
Kinnane Neering 
418-22 Shearer Building 
Bay City, Michigan 


New Members 


MINNICK 

Minnick Hahner 

303 Jones Building 
Walla Walla, Washington 


ABNER POWELL, JR. 
Courthouse 
Andalusia, Alabama 


WILLIs RYAN 
1709 Broadway Avenue 
Mattoon, 


KENNETH SHEROUSE, JR. 

Fowler, White, Gillen, Yancy Humkey 
Industrial Bank Building 

Miami, Florida 


are deeply saddened news the sudden death Benja- 
min Norwood Danville, Illinois, shortly after his return 
home from attending our Convention San Francisco, Our 
sincere sympathies are expressed his family behalf all 
our members who were privileged know him. 


Word has just been received the death Forrest Stuart 
Smith Richmond, Virginia, October 1958. Mr. Smith 
will remembered one our speakers our convention 
Houston 1956. Our deepest sympathies are extended his 


bereaved family. 
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California Insurance Commissioner Britton McConnell 
{ 


addressing luncheon August 22, 1958. 


Host and Hostess 

Obed and Ethel Carlson 
the 

cocktail party 

sponsored the 


Alfred Best Co. 
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The Federation 


The 1958 Federation 
Award was presented 
the Honorable Gus 
Wortham, President 
American General Insur- 
ance Company and 
iated Hous- 
ton, Texas. The pre- 
sentation was made 
Mr. James Kemper, 
Chairman 
men’s Mutual Casualty 
Company and last 
recipient the Award. 
Following are excerpts 
trom Mr. re- 
marks the opening 
luncheon the 
teenth Annual Conven- 
tion San Francisco 
August 20, 1958: 

man you honor 

today well could iden 
tified Mr. Insurance from Texas. even Mr. Houston Texas 
regards insurance, the metropolis any and all business the City That 


Built its Seaport. 
man’s life are inclined cold, and that one 


thing this man not. was born exact— 
educated Texas and inaugurated his insurance business career years 
ago Texas. 

the statistical department the Texas State Insurance board, 
where began 1912, went into the local and general agency business 
1915. 1926 organized the American General Insurance company, 
which has managed successfully ever since. 

president American General Investment corporation, National 
Standard Insurance company, American General Realty company and the 
Longhorn Portland Cement company. chairman the board 
American Reserve Life Insurance company, Equity Annuity Life Insur- 
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ance company, Hawaiian Life Insurance company and Union National 
Life Insurance company. vice chairman the board American 
General Life Insurance company. And partner John Wor- 
tham and Son, agency. 

are rather impersonal facts about man who has had hand 
just about every worthwhile activity Houston, from becoming the 
foremost individual Texas insurance today advising Rice Institute 
and such business enterprises pipeline company, bank, railroad, 
and Portland cement company, say nothing his efforts chairman 
the policy committee the Chamber Commerce the United 
States. 

and other interests are found amalgamated one man who 
always has found time assist the insurance fraternity any problem, 
who has been active insurance legislative matters for decades, and who 
especially worthy his new mantel Insurance Man the 


Gus Sessions Wortham 
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HABANA HILTON HAVANA, 


Invitation All Members 


The annual Mid-Winter business meeting the Officers and Board Governors, scheduled 
for February 20-23, 1959, will open all Federation members, wives and children. Arrange- 
ments have been made for the AMERICANA Miami Beach and the HABANA HILTON 
Havana, Cuba extend their facilities during the height the tourist season very attractive 
rates for our group. The main business sessions the Officers and Board will held the 
Americana with important Committee meeting, attended all present, scheduled 
the Habana Hilton. addition the business sessions many pleasant recreational activities are 
being planned. Detailed schedules, rates and other pertinent information will published later. 
extend cordial welcome each member with February. 


GEORGE WOODLIFF, President 
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HARCLD J. CHASE 


FRANK R. MILLER 


The Move All-Lines 
Underwriting 


Gus 


PLEASANT duty and privilege briefly 
address this group distinguished attorneys. quest subject which 
might possibly interest you, concluded not attempt 
essay upon the law, but rather direct your attention interesting 
and significant trend own field insurance. the belief 
that the enormous significance the trend toward “‘all-lines under- 
marked the widespread entry fire and casualty companies 
into life underwriting, such fundamental importance that may 
some interest you specialists insurance law and thus 
informed observers the insurance scene, even though does not relate 
directly your profession. 

The insurance business grew America under system divided 
into three parts: life, fire, and casualty. was known the 
system, distinguished from the plan which prevailed 
England and most European countries that day. American 
companies were restricted statute the writing one the three 
classes insurance. contrast, British fire and marine companies have 
always had the option writing practically all forms insurance 
under one charter. 

The American system apparently was based upon the premise that 
specialization was desirable and possibly essential. was considered that 
individual insurers would become competent handling technical prob- 
lems peculiar their one branch the business. was also felt that 
the different lines insurance called for differing investment policies, 
more easily pursued separate companies. There was also deemed 
advantage from the standpoint state regulation supervision 
segregating individual types and classes insurance. 

These arguments notwithstanding, multiple underwriting had its 
advocates much years ago and more. Away back 1914, the 
Commissioner Insurance the State Connecticut urged the National 
Convention Insurance Commissioners abolish the so-called 
can limiting the types insurance which single insurer 


President, American General Companies, Houston, Texas. Address before the Eight- 
eenth Annual Convention San Francisco, August 20, 1958. Recipient the 1958 
Federation Insurance Counsel Award. 


might write, and consequence several states did fact soften some 
the restrictions. 

The continued, despite occasional setbacks, and 
was indirectly furthered the momentous Southeastern Underwriters 
Association decision the United States 1944. 
1949, more than two-thirds all states had effected legislation granting 
multiple-line powers, and when the breakthrough pivotal New York 
came that year, was clear that multiple underwriting had come 
stay. Only six years later Ohio became the 48th and final state change 
its law, and since that time every state the Union has permitted 
single insurer write every form coverage other than life. 

The steady broadening the powers single carrier from mono- 
line multiple-line doubt contributed indirection the growing 
interest life insurance the part the property insurance fleets. 
was natural that the trend toward multiple would suggest still further 
broadening underwriting powers, making the creation acquisition 
life insurance member the group the logical next step. 

Other and still more concrete considerations have lead fire and casualty 
companies show increased interest life insurance. Among others, 
the following have been widely mentioned: 

Loss Ratios: Fire and casualty loss ratios, always volatile, have 
been especially high recent years. Underwriting profits those fields, 
casualty particular, have been elusive. While this cyclical part, 
also attributable the inflationary rise property values, auto- 
mobile repair costs, jury awards, etc., which has elevated both the inci- 
dence loss and the dollar value each claim. contrast, life insurance 
has continued generally profitable growth the strength declining 
mortality rates, rising demands for investment capital with the conse- 
quent improvement interest earnings, and increasing public aware- 
ness the value life insurance. 

Thus inevitably, the life insurance business has become increasingly 
attractive fire and casualty people stabilizer over-all operation. 


Ready-made Sales Force: The greatest cost the life insurance busi- 
ness that building agency organization. The fire and casualty 
executive, looking the life insurance business over the other side 
the street, speak, might well reason that should find possible, 
without undue cost difficulty, mobilize his large agency organiza- 
tion, already being, sell life insurance. 

Group Insurance: The life affiliates fire and casualty companies 
tend find themselves especially successful the group life insurance 
field, since substantial portion group life insurance already being 
written the fire and casualty agent. Group insurance purchase 
made business firm rather than individual for his own account, 


fact which gives the edge group insurance matters the fire and 
casualty man since he, rather than the life underwriter, with whom 
the business firm accustomed deal. 

Customer Preference: The consolidation individual fire and cas- 
ualty companies into one multiple-line operation undoubtedly was pleas- 
ing the insurance-buying public, since served simplify what 
any event complicated and mysterious business that the addition 
life insurance would similarly pleasing the public. 

Moreover, the evidence that there may already some measure 
customer preference for while not conclusive, 
certainly impressive. found the success words number 
company groups which are already operating all-lines basis. 

First, course, are the well-known success stories the Travelers 
and the Aetna (American Agency System companies) which, many 
admiring competitor will attest, have long held positions the 
highest rank any standard measurement. The Continental Casualty 
and Continental Assurance have jointly made outstanding progress. The 
State Farm and the Nationwide groups (direct writers) have achieved 
high success the fire and casualty field, while the same time building 
sizeable life companies rate growth equaled few and sur- 
passed fewer still. handful regional farm bureau groups have 
been similarly successful smaller scale. 

The record there for all see, and impressive one. 

Competitive Considerations: For number years now the local 
agent has been selling life insurance increasingly. This partly his 
initiative, motivated both the profit motive and the desire 
give complete and rounded service his clients—and considerable 
part the initiative life insurance companies, engaged properly and 
legitimately quest ever-greater production. 

For the same reasons, and for defensive competitive reasons addition, 
the life insurance man who free has recent years sold fire 
and casualty insurance increasing extent. 

And now the time has come when, more than ever, each feels that 
must meet the competition the other protect his clientele—and 
thus see competitive pressure which increases each day, urging each 
man enter the field which the other once regarded his exclusively. 

This trend toward handling all lines insurance single office, 
under single hat, has progressed further the agency level than 
the company level. But clearly still another factor which would lead 
fire and casualty companies create acquire life affiliates, and vice versa. 

All these considerations account for the greatly accelerated movement 
the past two three years toward all-lines coverage, marked par- 
ticularly the creation acquisition life subsidiaries fire and 


casualty companies. Merely name the more prominent and more 
recent these, may note the creation 

Life the Sears-Roebuck affiliate Allstate Insurance 
Company 

—Life Insurance Company North America the Insurance 
Company North America 

—General Life the General Insurance Company America 

—Security-Connecticut Life the Security Insurance Company 
New Haven 

—American States Life American States 

—Commercial Standard Life Commercial Standard 

Forge Life American Casualty; 
and the acquisition 

Life Insurance Company St. Paul Fire Marine 

—Peoples Life Insurance Company the Home 

—Colonial Life Federal Insurance 

—Monarch Life Springfield Fire and Marine 

—Fidelity Life the Kemper group. 

—And this moment the Hartford and the Colombian National 
are carrying negotiations. 


recent survey identifies some 271 groups fleets insurance 
companies. While most these are property-only groups, there are 
least 105 full-line groups, each including one more life companies 
and one more property companies. This includes many groups which 
are local regional character, and others which fall into special cate- 
gories. Yet there are least groups doing business with the general 
public and offering all lines insurance, including life, fairly 
broad scale—a total large enough surprise most insurance men and, 
moreover, one which growing rapidly. 

this point you may wondering why the toward 
has thus far been virtually one-way street, with fire and 
casualty companies entering the life business all sides while the life 
companies generally have stopped short entry into fire and casualty. 

Undoubtedly there are many reasons, but fundamental one the 
simple matter legal prohibition. For the interesting fact that 
while generally possible for fire casualty company own life 
insurance company, the insurance laws many our states clearly 
provide that life companies can neither sell property insurance, nor own 
any company which does. There are exceptions, and 
Travelers notably—but generally they exist because they assumed their 
present status before the present restrictive laws were passed. 

Thus, general, may said that the law permits the fire and 
casualty company the head the house the case group 
fleet operations, but denies that right the life company. 


not necessary assume, however, that the present situation will 
continue unchanged. For one thing, there the possibility change 
the law some states. For another, there are undoubtedly some 
states which, today, life company can own fire and casualty affiliate. 
(Only last month the Great Southern bought Superior Casualty.) Finally, 
would seem possible that some states least the life company will— 
speak—turn itself inside out and make itself the wholly owned 
subsidiary newly created fire and company even though 
the life company itself was the original (and remains the dominant) 
institution the fleet. Or, may see some life company voluntarily 
make itself the wholly-owned subsidiary holding company which 
will also own new fire and casualty company. 

Let now examine for moment the problems and difficulties 
all-lines underwriting which inevitably accompany its advantages. 

Such matters the basic difference agency compensation, the 
differing investment needs and philosophies the fire and casualty busi- 
ness the one hand and the life business the other, the administrative 
problems all-lines operation these are not inconsiderable. But 
the greatest problem affiliation relates the fact that two funda- 
mentally different agency systems are (usually) involved when property 
insurance and life insurance are brought together. The problem inte- 
grating reconciling the two may pose difficulties major proportions. 

While some fire and casualty companies operate direct writers, the 
greater number embrace the American Agency System, under which the 
local agent agency totally independent and represents many different 
companies, placing his business sees fit. 

contrast, most life agents and agencies are closely 
related one company, which they give representation which 
virtually actually exclusive. is, substance and effect, what 
the property insurance business calls 

The fire and casualty company which creates acquires life affiliate 
will presumably expect obtain considerable volume life business 
through its existing agency. plants. This should pose problem. But 
the new life company undertakes develop additional production 
through typical life insurance sales force, serious conflicts may arise. 
(The same problem will exist the new life affiliate was already 
business, and already possessed active field force.) Will the fleet 
license its so-called full-time life men write fire and casualty? so, 
will they permitted write this business local agents, through 
the American Agency System, which implies complete independence from 
the company? And so, what problems may arise because the salesman 
expected full-time and exclusive representative for one member 


[49] 


the fleet and expected independent agent (virtually 
customer of) other members the fleet? 

Similar problems, course, will confront the established life insur- 
ance company which creates acquires property insurance affiliate. 
Will now license its life agents—full-time men, statutory common- 
law employees most cases—as fire and casualty agents under the 
American Agency System, free submit property insurance 
where they choose? 

Or, will the philosophy the life company prevail, and will those 
life agents expected submit their fire and casualty business direct 
writers? 

And, this case, what will the relationship between the “‘direct- 
life company (the parent) and its newly acquired fire and 
casualty affiliate, which does business through the American Agency 
System and resists the direct-writing philosophy matter principle? 

These are hard questions, and the answers have not yet been written 
the back the But all who have speaking acquaintance 
with the typical life insurance marketing system and with the American 
Agency System know that these are serious questions and sobering 
import. Indeed, the problem reconciling the two systems within any 
one fleet which becomes all-lines group may prove far the 
greatest single problem met. 

conclusion, let ask ourselves whether the day all-lines under- 
writing hand. Are approaching the time when the field man 
who sells only life will the exception, and when the man who sells 
only fire and casualty coverages, but not life, will equally rare more 
so? too soon say with certainty. But clear that our present 
course that direction, and the absence change which cannot 
now foreseen, ready say that the time near hand which 
the business will dominated fleets groups which write all lines, 
life included. 

The final outcome, course, lies the hands the insurance-buying 
public. Whether the field insurance will 
appeal the public increasingly, whether will 
continue enjoy the larger share public patronage the future 
the past, remains seen. But either system proves notably 
more successful than the other, that system will become the dominant 
one simply because the more successful. 

The consumer, his acceptance rejection, his approval dis- 
approval, will determine whether all-lines underwriting merely 
fashion the season, era. And today, the indications are 
that all-lines underwriting—like the automobile which insures such 
small profit!—is here stay. 
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Investigation Fraudulent Claims 


KENNETH CARNEY* 


SHOULD LIKE discuss this subject rather 
limited fashion. shall limit scope discussion the conspiracy 
that does exist between few lawyers and few doctors and not the 
fraudulent claim far the individual himself concerned. often 
exposed either through your fine index system through the in- 
telligent and careful cross-examination you lawyers, and sometimes 
through investigation. 

would like further commend you one thought that believe 
very sincerely and that corporation defendant any defendant 
has the right demand fair.treatment, and further, that the ground rules 
that establish the handling personal injury claims reasonable 
ones and that they complied with, and further than that, and more 
important, that there obligation our part enforce them. 

have been this business awfully long time and have not 
heard the word used think deserves used personal 
injury claims. 

Instead, have heard the word and can conceive 
difference between raising check from $10.00 $100.00, than 
can from raising personal injury claim value greater than that 
which should assigned it. When begin calling these things 
their appropriate names, perhaps will get more support from the com- 
panies represent assist the claims field, and you trial lawyers 
combat the vicious practices which are indulged small segment 
both professions. 

you think talking about something that doesn’t cost dollars, 
going ask you explore with just little bit the experience 
the railroad industry which have been able develop the five 
years our General Claims Division has been organization. designed 
primarily for the purpose providing clearing house for the help 
our trial counsel, and also clearing house for the detection abuses; 
has nothing with the settlement claims, and are not concerned 


*Executive Vice-Chairman, General Claims Division, Association American 
Railroads, Chicago, Illinois. Address before the Eighteenth Annual Convention San 
Francisco, August 22, 1958. 
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with the amount damages, only where such damages are not keeping 
with the injuries sustained. 

Within the five-year period from 1941-1945 had average 
around 55,000 injuries people the railroad industry. The majority 
them, 41,000, were employees and employees represent approxi- 
mately eighty per cent our personal injury costs. 

Those you who are familiar with the facts know that operate 
under the Federal Employers Liability Act which today very close 
compensation act without limits, and also very close creating liability 
without fault. 

the five-year period ending 1955, while had reduced all 
accidents almost fifty per cent and employee accidents approxi- 
mately sixty per cent and fatalities much greater percentage than 
that, almost seventy-five per cent, and the general severity rate was down 
far employees, our costs went from average fifty million 
dollars year ninety-five million dollars year. The average cost 
per accident which resulted from the claim was $917.00 the early 
period, $3,223.00 the latter period. 

Inflationary forces, wages, and forth account for perhaps doubling 
the rate, but where did that other one and half times come from? 
have reduced severity, have reduced injuries, and are operating under 
the same statute. It’s been more liberally construd, true, but still have 
not yet reached the true significance what going tell you now. 

two-year four months study there were eight lawyers law 
firms this country who handled final disposition 2,829 suits under 
F.E.L.A., and 1,412 claims for total cost fifty-seven million dollars. 
Those eight lawyers law firms account for forty-eight per cent all 
F.E.L.A. claims and payments. take total eighteen lawyers 
operating eight states and eighteen cities reach the proportion 
seventy per cent all F.E.L.A. claims being handled that small group 
lawyers. 

You may ask what significance this concentration has, what has 
that got with fraudulent claims? 

Well, have made some substantial postsettlement investigations 
injured employees determine two things, one, determine what has 
happened these terrible cripples that appeared the courtroom, what 
happened these poor cripples that couldn’t wear prosthesis, what 
happened the fellow that had phantom limb and could never live 
normal life again? 

Our investigations revealed that there closer relationship between 
these bad practices are talking about and the concentration claims 
than any other factor. think probably follows the rule that this 
concentration claims was arrived unethical means—and would 
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like say that every instance which have stated that there 
concentration, there has been unethical means employed the procure- 
ment that business—if those unethical means are indulged there, 
may sure they will indulged elsewhere. 


One big arguments with many plaintiffs’ lawyers whom have 
known intimately for years is: you have got perfect playground today, 
you can’t lose F.E.L.A. case, why don’t you please try your cases 
and handle them the basis really what happened the plaintiff, 
don’t exaggerate his disability, don’t make him out hopeless cripple, 
but might well talking the wall. 

going give you some specific examples, first the medical 
field. These are the results our postsettlement investigations. 

One man was sent doctor New York lawyer who practices 
quite close by. the examination, the doctor was probing about, the 
doctor finally said him, boy, you are going have learn 
better, because every time you failed holler when punch you 
certain place, it’s going cost you thousand 

Another one says, careful, son, about using your right arm, be- 
cause use going damage.that arm, and may have amputate 

Another doctor says, for man that had already recovered damages 
the basis mental incompetency and sought return work, the 
doctor felt incumbent upon himself assist him, gave the rail- 
road company report which was designed help this man come back 
work, and reviewed his previous findings, and said, now 
find that this man now operating the upper levels low 

have effective method determining some these things just 
described. Railroad employees who lose their jobs reason their 
allegations total and permanent disability and who collect damages 
that basis can the National Railroad Adjustment Board for rein- 
statement. there that find the files the N.R.A.B. the 
complaint and the medical record, all pointing his 
total and permanent inability engage any gainful occupation again. 

Then, the man comes with his doctor’s letters, now has regained 
his health and all these things that were have happened before did 
not come about. 

The excursions back into well-being again come very soon after the 
recovery. have some forty cases now that the N.R.A.B. has docu- 
mented itself and which are not the result our investigation. When 
try use the theory estoppel they say that the railroad company 
has not relied upon estoppel, plead. 

Now, let tell you what some lawyers are doing. 

course, you are familiar with the fact that people are advised not 
engage rehabilitation effort, not walk around too much, not 
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anything because they these things, why, moving pictures will 
taken them. 

have letters from lawyers advising people specifically what 
and what not do. have one that reads something like this: 
sure working will hurt your recovery regardless what your doctor 
says. Besides, will affect your recovery damagewise. Didn’t tell you 
that had plenty money loan you tide you over until your case 
would 

Another man who made settlement through his lawyer the 
representation two years diasbility was approached his lawyer 
after went back work within thirty days after the settlement and 
year before was supposed able back work, and the 
lawyer said him, did you back work soon? You make 
look like crook. What you mean your back doesn’t hurt? Just 
look this report from the doctor sent you to.” 

not talking about conversations, gentlemen. talking about 
documentary evidence have got these points, which only start. 

have, and think the thing that really most concerned 
about, are the excursions they are now making into these other fields, this 
cancer, heart, multiple sclerosis, and are going have some wonderful 
opinions causation, disability, and prognosis. 

don’t know how you are going meet that effectively unless you 
try what are trying which may may not partial 
answer the problem. 

During your program here, heard something about the pseudo 
expert. have many those the medical profession the larger 
centers the country, but have important tool that ought 
use help control the situation and that simply documentation 
every case which medical man testifies gives report 
wherein there any question, substantial question, about his error 
prognosis, disability, upon causation. Chicago have experi- 
mented with this just little way. 

Recently Chicago collecting not only the evidences the doctors’ 
appearances these cases and relating them the lawyer involved 
the group lawyers involved, and further relating his published 
speeches his public writings, and then still further our post- 
settlement investigations, can come with information that the trial 
lawyer can use with great success and has four cases now Chicago 
six months. 

each instance the doctor was most thoroughly discredited and 
one which happens sense poetic justice, was discredited 
speech gave and was used effectively against him young 
lawyer Chicago that this practitioner who had never been cross-examined 


any great degree defendant’s lawyers because his ability hit 
back you, finally lost his temper and afterwards said the young trial 
lawyer, the first time, son, have lost temper about 
fifteen years, but where the hell did you get that 

think have obligation collect this sort thing order 
assist the medical and legal professions police that particular problem. 

sure that you would examine religiously the post-settlement 
results all the serious injury cases which have cost the railroads 
your companies much money, you would find many miraculous 
recoveries that wouldn’t funny and the shame that permit 
that lay around and nothing about it. 

William Minneapolis said NACCA back 1953 
that was the duty the doctor aid and assist the lawyer 
rehabilitating the patient, financially well physically. 

gave good deal other advice, too. 

don’t know what Bill meant, but are going make advocate 
out doctor follows these suggestions. 

NACCA also produces book, law journal, which they report 
verdicts excess $50,000.00, $100,000.00 and forth. 

have made postsettlement investigation every single railroad 
case and have documented because they have said they are using 
these journals and these citations these journals authoritative material 
support what contend are excessive judgments excessive settlement 
demands. 

They say they have used forty-three states. Here what 
have found—there are many them that are accurate now, and don’t 
mean say that these reports are put there deliberately misleading, 
but they are least being used that way, they don’t report the full scope 
and extent the injuries. 

amputation case, they will say, $100,000.00 verdict 
for amputation, just amputation arm, the same have right 
here this 

Yet, when you back and look, find the fellow had fifty per 
cent disability the other arm, probably post-concussion syndrome, 
maybe intervertebral disc. 

have others where the final results aren’t reported, others where 
the amounts aren’t correctly stated. There are others where they don’t 
carry through conclusion the final settlements the final awards the 
various courts. they are going use these things effectively all, 
think that have duty have information that will help our trial 
counsel point out the differences. 

They are used still another way. They went Louisiana and 
took all these verdicts for two years and said, you fellows 
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down here Louisiana aren’t running big enough and they 
compared what NACCA reported all other states what had been 
reported Louisiana. 

were able take the railroad cases there and show what the 
difference was, and was quite substantial. 

have enjoined now, either directly through bar associations 
through attorney generals the different states, eight lawyers from 
carrying the practice solicitation, maintaining their clients, dividing 
their fees, cetera. 

Those are actions brought the courts equity the theory that 
have other remedy law and every instance far, and have 
attacked the biggest men the railroad industry, the ones that are 
responsible for the most concentration business, and they have without 
fail, except one, come and confessed, and are now the process 
merely policing that situation, and wherever have gotten those 
consent decrees, litigation those areas has been reduced rather substan- 
tially and peculiarly enough, and maybe isn’t peculiarly enough, the 
ones who are most helpful are the lawyers who are 
suffering. 

course, way further illustration helping these folks, 
Indiana there are ten million dollars worth F.E.L.A. cases that 
have been exported out Indiana and Missouri, and Indiana 
lawyers handle about hundred thousand dollars that, and when 
appear before different bar groups they say, God, look the amount 

Both defendants’ and plaintiffs’ lawyers are alike, and have 
very appealing and helpful reception from plaintiffs’ lawyers generally, 
because are trying carry this activity the highest plane there 
is. are not might tell you something else, have four 
agreements from lawyers which they say, “If violate this agreement 
and these are with bar associations violate this agreement 
with you, you have use any more evidence discipline me, this 
will sufficient upon the showing one breach ethics this 

They have been good boys ever since that time. 

There have been perhaps fifty laymen enjoined from their practice 
well. 

Again, are not trying punitive, are merely trying 
establish these ground rules that talked about, and say, play the 
game squarely, boys. want respond damages whatever right- 
fully accruing you, but not any 

don’t know how many you have considered the significance 
work life expectancy the availability pamphlet that has just been 
issued lawyer Chicago, railroad lawyer with whom have 


worked with some years work life expectancy, and the difference 
rather substantial. will just give you few figures, age twenty- 
five, life expectancy, 44.19, work life, 34; forty-five, 26.61 life, 17.13 
work life. 

This study based upon million railroad employees all walks 
life, men and women, all sections the country, maritime workers, 
clerical workers, hospital technicians, lawyers, doctors, everybody that 
works for railroad. think it’s truly representative study and 
further think that this little booklet you will find the foundation for 
getting at, perhaps admitted, such evidence any state the union, and 
there are number cases cited the pamphlet. you will write 
and send dollar will delighted send you one these pam- 
phlets. Association American Railroads, East Van Buren Street, 
Chicago 

would like close with one plea you. think dedicated 
one thing life our organization. hope that can achieve 
some measure success providing vehicle where plaintiffs and 
defendants can settle their claims and their lawsuits with respect 
damages least the basis mutual respect. 

have more sympathy for the railroad adjuster the insurance 
adjuster that takes advantage claim than have for the lawyer who 
conspires with doctor extract money from railroad insurance 
companies that they are not entitled to, and may say you claims 
man that it’s rather disheartening expose fraud and get evidence 
which the courts and perhaps our lawyers should act, and find 
indifference, either because your love for your fellow lawyer because 
your unwillingness risk perhaps counter-charge whatever 
might the accused, and you don’t begin accept your respon- 
sibility lawyers representing defendants, afraid without any 
question that will suffer more greatly the future than have 
the past. 

Unless ourselves demand standards conduct our fellow man 
that are reasonable and fair, afraid they will treat deserve 
treated, with contempt. 

think it’s that serious, our morals today can stand great deal 
help from the wonderful type representation that men your high 
caliber can give it. 

would like help you the claims business and our in- 
vestigative procedures. 


| 
| 
| 
| 
i 


Can Forced Disclosure Policy Limits 
Abuse Constitutional Rights? 


ROBERT ROONEY* 


WAS NOT TOO LONG AGO that lawyers, and inter- 
ested clients, were heralding lustily the advent enlightened era 
the procedure trying lawsuits. The common law heritage trial 
battle, manifesting itself the development and growth court system 
rewarding the crafty, zealous, and skillful advocate, was being reformed 
recognize the meritorious claims the party litigants and decide con- 
troversies with instead the symbol right. 
Even the staunchest advocates the common law system, who resented 
the overthrow rugged individualistic practice procedure based 
socialization efforts and ideas, were prone recognize the sundry 
advantages full-blown discovery, prior trial. 

The shadow insurance carrier, hovering about personal injury 
litigation, has forever invited troublesome disputes concerning its privileged 
status non-recognition and its true responsibility participation. Re- 
quiring disclosure policy limits but one the contested practices 
ever facing the insurer; however, practice great consequence 
the prospective handling claims covered liability insurance. 

Essentially the problem arises this manner: 


files lawsuit against generally alleging injury due 
negligent conduct. Once suit has been filed, moves pursuant 
the statutory discovery rules, which the vast majority jurisdic- 
tions! allow for discovery factually relevant matter deposition, 
written interrogatories, production documents, and seeks determine: 


(1) whether not the defendant was protected insurance coverage 


Member Jacobs, Miller, Rooney Lederleitner, Chicago, Illinois. Address 
before the Eighteenth Annual Convention San Francisco August 22, 1958. 

Arizona, Colorado, Delaware, Florida, Iowa, Maryland, Montana, New 
Jersey, New Mexico, Oregon, South Dakota, Texas, Utah, Washington, and Wisconsin 
have rules discovery substantially similar the rules 26-37 the Federal Rules 
Civil Procedure. Arkansas, California, Connecticut, Indiana, Kansas, Kentucky, Michigan, 
Minnesota, Missouri, Nebraska, New York, North Carolina, North Dakota, Ohio, Okla- 
homa, South Carolina, Tennessee (equity), Virginia, and Wyoming have liberalized dis- 
covery rules both ante-dating and post-dating the Federal Rules, some which are similar 
language. Alabama, Idaho, Louisiana and Pennsylvania have very limited discovery. 
Massachusetts discovery limited practice written interrogatories, and Vermont still 
follows common law rules discovery. West Virginia has discovery whatsoever. 
Vanderbilt, Minimum Standards Judicial Administration, (1949), 236. 


j 


against any loss which might have been sustained the defendant 
virtue this cause action. 

(2) and the answer the foregoing question were the affirma- 
tive, then the defendant should disclose the name the insurer, and the 
amount insurance carried. 


The single issue whether casualty insurance assets party litigant 
are properly discoverable within the scope the discovery rules arises 
sharply focus when objects, and some cases goes far 
invoke contempt citation for refusing comply with court order 
enforcing position. 

superficial alinement the case decisions date reveals very 
slight margin authority favoring the denial discovery petitions seek- 
ing acquire insurance policy limits information. four Federal Dis- 
trict courts which reviewed the problem, two denied request 
for one permitted disclosure,* and one held both ways, with 
the later decision denying plaintiff’s request for eleven 
State courts which have dealt with this issue, seven denied disclosure 
and four permitted access information regarding defendant’s insurance 
policy limits.® 

The most that can concluded from this cursory tabulation that 
few jurisdictions date have had occasion rule this question. 
more detailed analysis the individual case decisions shrinks even further 
the actual number authoritative holdings which have considered and 
ruled upon the precise issue whether casualty insurance assets party 
litigant are proper subject matter for investigation under pre-trial dis- 
covery procedures. 

The New Jersey and Michigan court decisions would offer question- 
able authoritative precedent these jurisdictions were consider the 
question anew. 

The New Jersey Court summarily denied the use interrogatories 
acquire insurance policy information based the proposition that 
such information did not constitute material and competent evidence. 
Before defense attorneys New Jersey parade this holding the en- 
lightened position the jurisdiction which they practice, might 
well consider that New Jersey has since adopted new streamlined 
Civil Practice Act modeled after the Federal Rules, and decisions rendered 
1933 were never predicated the liberalized discovery rules now avail- 


Eastern District Court, Pennsylvania; Eastern District Court, 

Southern District Court, New York. 

Eastern District Court, Tennessee. 

New Jersey, Nevada, Minnesota, South Dakota, Florida, Arkansas and Oklahoma. 

California, Kentucky, Illinois, and Michigan. 

Goheen, Misc. 507, 154 Atl. 393 (1933). 

Layton Gregan Mallory Company, 263 Mich. 30, 248 539 (1933). 


able. further significant, however, that the New Jersey courts have 
narrowly construed various pleading provisions their new procedural 
rules and might likewise resist broad interpretation the discovery 
provisions. Hence the Goheen case could still acknowledged good 
law New Jersey and represent jurisdiction which would deny access 
insurance policy information, under liberalized discovery practices. 

Contrary the New Jersey court decision, the Michigan Supreme 
Court allowed request have defendant produce for inspection his 
insurance policy. The court justified its application the discovery power 
stating that the insurance information was relevant disputed issue 
who owned one the vehicles involved the occurrence. Under 
the facts the case, was highly questionable whether the contents 
defendant’s insurance policy had any relevancy materiality the dis- 
puted issue vehicle ownership; nevertheless, the court clearly justified 
its approval petitioner’s request the finding that said policy was 
relevant and material issue the case. Hence, New Jersey, 
one would find little comfort citing the Layton case outside its partic- 
ular facts and few anyone would conclude that the Michigan courts 
blanket approval recognizing insurance coverage 
discoverable subject matter. 

California, Nevada, and South Dakota are among the jurisdictions 
having rendered decisions this question; however, their holdings may 
find little any acceptability outside the territorial limits their respective 
jurisdictions. Both California and Nevada have identical provisions 
their Codes Civil Procedure allowing discovery pursuant order 
for perpetuation testimony. These provisions allow discovery anti- 
cipation litigation, the showing that the moving party expects 
initiate lawsuit, names the persons expected adverse parties 
and the witnesses examined, and states general outline the facts 
expected proved, and that the proof such facts desired and 
necessary establish the matters which may thereafter become material 
establish. 

two California involving application for order for 
the perpetuation testimony, the deponent was required disclose the 
nature and policy limits certain casualty insurance coverage. should 
clarified that the plaintiff, pending negligence action, adopts the 
role petitioner the perpetuation testimony proceeding and seeks 
discover the defendant’s insurance policy limits, the strength 
anticipated litigation involving the defendant’s casualty insurance carrier 
adverse party. The court, rejecting the constitutional objections 
unreasonable search and seizure and sanctity private contract, essen- 


Demaree Superior Court, Cal. 99, 605 Superior Insur- 
ance Co. Superior Court, Cal. 749, 235 833 (1951). 


tially concluded that the requested information was highly relevant the 
contemplated action against the insurance carrier and consequence, 
discoverable subject matter within the scope the applicable discovery 
rules. 

The Nevada facts equivalent the earlier California cases, 
and confronted with identical statutory provisions for perpetuation 
testimony pursuant anticipated litigation, denied the right 
investigate the nature and extent defendant’s insurance coverage. 
Rather than reject the position taken the California court, the Nevada 
opinion attempts distinguish these cases based California’s public 
policy which evolved from statutory provisions recognizing the injured 
claimant the contingent beneficiary casualty insurance contract, 
and thereby possessed the defendant’s insur- 
ance coverage. Nevada, the other hand, reasoned the court, has 
such statutorily defined policy; hence, the contents the 
insurance coverage would not germane the issues arising con- 
templated action involving defendant’s insurance carrier. 

Although later cases and legal scholars have attempted categorize 
the California and Nevada opinions isolated the procedural codes 
their respective jurisdictions, would naive suggest that choice 
discovery methods should determine the discoverability 
insurance assets. accept the California court position, that disclosure 
insurance coverage relevant the anticipated litigation warranting 
order for perpetuation testimony, why deny disclosure when sought 
via pre-trial discovery provisions? Maintenance distinction between 
these procedural devices would merely instruct the moving party that 
additional proceeding was necessary obtain the information desired. 
Such result would allow substantive right determined frivolous 
technicalities, and likewise offend the familiar maxim the law never 
requires useless 

Actually, the conflicting decisions the California and Nevada courts, 
regardless identical statutory provisions, proof positive that the 
discovery method used does not itself determine the discoverability 
insurance coverage. 

The South Dakota court added little the general picture deny- 
ing the applicability their discovery rules investigate insurance 
coverage, and the court distinguished its own position necessary inter- 
pretation state statute for inspection which narrower scope than 
the corresponding Federal discovery provision. Although the court’s 
opinion contains some dicta suggesting that they favored the position 
taken the non-disclosure jurisdictions, the specific reference the 


State Rel District Court, Nev. 196, 245 999 (1952). 
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distinguishing characteristics the state statute, necessarily limits the 
extra-territorial effect this decision. 

Oklahoma another jurisdiction which has been confronted with 
attempt obtain the extent defendant’s insurance coverage. The 
Oklahoma Supreme Court rejected this attempt directing the lower 
court vacate the order requiring production the requested informa- 
tion. Because this decision was based upon the interpretation 
petuation statute and not pre-trial discovery procedures, 
limited its use authority other jurisdictions. Additionally, 
doubtful authority motor vehicle cases because involved mal- 
practice action and the Oklahoma court specifically noted this distinction. 

Unlike the cases already discussed, whose holdings confined them- 
selves special fact situations peculiarities local statutory procedure, 
five remaining state courts have dealt with this problem and rendered 
decisions paramount importance the future status casualty insur- 
ance coverage discoverable asset. 

The five jurisdictions have appropriately aligned themselves almost 
equally opposite sides the dispute. Minnesota Florida 
and Arizona 1958 emphatically denied that disclosure 
defendant’s insurance policy limits was within the scope their respective 
discovery statutes, whereas Kentucky and Illinois 1957 
just persuasively held favor insurance policy limits being dis- 
coverable. The decisions rendered these jurisdictions are significant 
for variety reasons: first, each court was interpreting essentially identi- 
cal language its respective discovery provisions, all having been modeled 
after the Federal Rules; secondly, the precise issue the discoverability 
casualty insurance assets was solely decided; and finally, the composite 
opinions suggest the underlying policy considerations and assemble the 
major arguments support either position. 

The cases suggest focal point argument the relevancy 
insurance assets within the scope pre-trial discovery procedure. The 
proponent for discovery takes the position that insurance assets are 
realistic consideration the preparation the claimant’s action, whereas 
the opposition strenuously maintains that indicia party litigant’s 
financial worth not issue prior judgment, hence not relevant 
inquiry under pre-trial discovery rules. Beneath this camouflage rele- 


Peters Webb, 316 170 (Okla. 1957). 

Brooks Owens, So. 693 (Fla. 1957). 

DiPietruntonio The Superior Court and for Maricopa County, 327 746 
(Ariz. 1958). 

Maddox Grauman, 265 939 (Ky. 1954). 

Terry Fisher, Ill. 231, 145 588 (1957). 


vancy debate, are conflicting policy considerations, and one cannot help 
but recognize that courts have given lip service statutory interpretation, 
when fact they have legislated the policy which motivates their 
support. 

What then are the basic policy questions which have dictated the 
conclusions these courts and will continue influence future jurisdic- 
tions facing the same issue? With the increased danger motor vehicle 
mishaps, legitimate public interest served assuring the injured 
claimant adequate compensation for damages caused the careless and 
imprudent acts another. However, this worthy policy must co-exist 
with our constitutional landmarks ordered liberty, which secure 
all persons freedom from oppressive inquisitorial practices, and thereby 
respect the private dealings parties insurance contract, and the 
benefits derived therefrom. 

this setting that courts have grappled with the language 
discovery statutes promote resist the pre-trial investigation defend- 
ant’s insurance policy limits. The Maddox decision Kentucky involved 
automobile negligence case, where the defendant was cited for contempt 
when refused answer questions deposition regarding limits 
insurance coverage. The court, faced with statute identical the Federal 
Discovery Provision (b) held favor requiring disclosure, and 
proceeded explain that insurance coverage was relevant subject matter 
within the scope their discovery rules. The opinion, however, contains 
abundant language suggest that Kentucky deemed the protection the 
injured claimant’s rights superior any concern over the sanctity one’s 
private affairs. After briefly reciting that loosely con- 
strued pre-trial examination, the opinion evidences clear choice 
policy: 

“Standard Automobile Liability Policy evidences contract which 
enures the benefit every person who may negligently injured 
the assured completely such injured person had been named 
the 

Hence, see the court’s desire protect the injured claimant 
creation beneficial interest the contract insurance. addition, 
the opinion contains language negating the existence private dealings 
which would require protection from pre-trial discovery: 

insurance contract longer secret, private, confidential 
arrangement between the insurance carrier and the individual, but 
agreement that embraces those whose person property may 
injured the negligent act the 


Shortly thereafter the Minnesota court the Jeppesen case had occa- 


Note 16, Supra 941. 
Note 16, Supra 942. 
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sion weigh the same policy considerations. Again, the issue was raised 
when defendant protested petitioner’s use discovery rule which would 
require him produce his casualty insurance policy for inspection. The 
that the information was essential accelerate negotiations fair settle- 
ment. Although the court held contrary the Kentucky case, and denied 
request, the opinion was generally confined construction 
the Minnesota discovery rules. The broad sweeping statements 
policy advanced the Kentucky court were vaguely discernible the 
Minnesota opinion which avoided generalities, and sought only decide 
whether the petition before them alleged suitable grounds for triggering 
the assistance discovery procedures. The court logically announced 
that the statutory language, light the development and growth 
discovery practice, would not permit construction advocated the 
petitioner, and would necessitate legislative pronouncement which was 
outside the control the judicial power: 
the guise liberal construction should not emasculate 
the rules permitting something which never was intended 
not within the declared objects for which they were adopted. Neither 
should experience the desire dispose lawsuits without trial, 
however desirable that may from the standpoint relieving 
congested calendars, permitted cause lose sight the 
limitations the discovery rules and the boundaries beyond which 
should not go. perchance have the power under the enabling 
act extend the discovery rules permit discovery information 
desired for the sole purpose encouraging assisting negotia- 
tions for settlement tort claims, would far better amend 
the rules state what may and what may not done 
that field than stretch the present discovery rules accomplish 
something which the language the rules does not 


Other portions the opinion briefly allude the policy considera- 
tions protecting the rights the injured claimant, versus the privileged 
reservior individual’s financial assets, however, the overall tone 
clear. Whatever the court’s personal impressions might regarding 
these policy factors, they are legalistically constricting themselves 
interpretation statutory language, and shifting the resolution policy 
questions for the legislature’s determination. 

This approach, though sound and irreproachable, unfortunately 
dampens, for the devotees non-disclosure, the effectiveness the 
Jeppesen decision authoritative precedent. Its well reasoned basis will 
always distinguished applicable only when the sole ground for 
disclosure aid negotiation fair settlement. 

Defense attorneys grasping for support overcome this undesirable 


Note 13, Supra 562. 


and harmful trend unbridled pre-trial investigation, have clutched 
the Jeppesen case persuasive their cause. effect they have con- 
centrated their attacks the eternal arguments what not 
relevant within the scope the discovery rules. maneuvers, though 
necessary lay the foundation for constitutional objection, are 
themselves tenuous grounds for overcoming judge’s discretionary finding 
relevancy. course, many insist, and sympathize with the 
general proposition that the policy limits party’s insurance coverage 
not relevant subject matter within the scope pre-trial discovery 
statutes. They will argue with some justification that the inherent pur- 
pose discovery clarify and sharpen the true issues litigated 
the time trial; that the discovery statutes were drafted reflect this 
policy, restricting the scope investigation relevant facts; that the 
collectibility award not issue prior judgment and hence 
the nature and extent insurance assets are irrelevant the issues 
the case. 

Conceding the logical persuasiveness this argument, its effectiveness 
still depends determination relevancy, which has long been con- 
sidered the exclusive domain judicial discretion. attacking the rele- 
vancy any subject matter the issues the case, we.are merely requiring 
that the judge consider the probative value the subject matter, counter- 
balanced its prejudicial effect. prophesy wish that all judges 
must conclude insurance assets irrelevant, hence non-discoverable, 
would somewhat naive. Surely within the realm comprehension 
that insurance assets, pursuant personal injury litigation, would have 
greater probative value than prejudicial effect when sought via pre-trial 
discovery methods. any event, limiting objection statutory inter- 
pretation, merely questions the propriety judicial discretion, and fails 
formulate the fundamental policy objections whose roots are grounded 
constitutional law. 

1957, the high courts and Florida rendered decisions 
which unmistakably reflect the policy considerations which must give rise 
future argument constitutional plane. 

The case particularly will hailed landmark decision, 
wherever NAACA followers may gather discuss the advances made 
plaintiffs’ attorneys personal injury litigation. The opinion concludes, 
without dilution overtones, that defendant negligence action, 
proper order for pre-trial discovery, can compelled answer inter- 
rogatories respecting the existence and amount any liability insurance 
may possess. 

arriving this conclusion, which affirms and necessarily reinforces 
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the position adopted the Kentucky court, and would likewise con- 
stitute persuasive authority beyond its own jurisdictional boundaries, 
the court formulated its arguments more detailed fashion than the 
cavalier approach exhibited the Kentucky opinion. 

First presented chronological review the prior case law, limiting 
comment each ruling brief phrase, categorizing its significance 
within the general scheme. The court then proceeds develop philoso- 
phy concerning casualty insurance assets, which enables conclude that 
individual rights are not being invaded satisfy the policy consideration 
that claimant compensated for his injuries. 

Initially, the court suggests that the inherent purpose pre-trial 
discovery rules compels liberal construction, obviously setting the stage 
for finding that policy limits are within the scope liberal discovery 
rules. However, they immediately recognize that permitting disclosure 
insurance assets would lead the untenable proposition that every 
defendant must required disclose his financial resources whatever 
character. 

Admittedly the court troubled this argument. Superficially, 
clear that financial resources are not relevant facts within the scope 
pre-trial discovery. Fundamentally, however, the objection strikes 
more serious abuse, the deprivation one’s liberty without due process 
law. 

Amendment Due the individual’s guardian 
rights and liberties against illegal state action, has long been inter- 
peted incorporating substantive right economic freedom. far 
back 1897 Justice Peckham, writing opinion for the United States 
Supreme Court the classic case Allgeyer developed 
the rationale which recognizes substantive economic rights protected 
the due process clause. The case involved state statute forbidding any 
person from insuring property located within the state with marine 
insurance company that was not lawfully empowered business 
Louisiana. The defendant, cotton exporter, was charged with viola- 
tion the statute when contracted for insurance with New York 
corporation, cotton shipments originating New Orleans and des- 
tined for foreign ports. 

holding this statute unconstitutional, Justice Peckham 
enunciated philosophy economic freedom which should make 
reconsider the true nature objection which points out that de- 
fendant’s financial resources should not subjected the inquisitorial 
powers pre-trial discovery rules. 


165 578, Ed. 832 (1897). 


construed think the statute violation the Fourteenth 
Amendment the Federal Constitution, that deprives the de- 
fendants their liberty without due process law. The 
liberty mentioned that amendment means not only the right 
the citizen free from mere physical restraint his person, 
incarceration, but the term deemed embrace the right 
the citizen free the enjoyment all his faculties; free 
use them all lawful live and work where will; 
earn his any lawful calling; pursue any livelihood 
avocation, and for that purpose enter into all contracts, which 
may proper, necessary and essential his carrying out suc- 
cessful conclusion the purposes above 


These concepts are just applicable present day transactions 
they were when first announced 1897. not the acquisition liability 
insurance protective measure undertaken safeguard the possession and 
goods incident the free enjoyment one’s faculties? 

Realizing the danger its position, the Illinois court proceeded 
develop elaborate rationale, for distinguishing liability insurance 
asset which does not warrant the same considerations de- 
fendant’s financial resources. brief, the court enumerates set un- 
tested conclusions intimating that insurance assets are not really personal 
assets all, but rather reserve funds held solely for the benefit 
injured party and for the single purpose satisfying the liability 
which covers. Hence, concluded that discovery insurance does not 
disturb our pre-conceived notions that financial resources are not dis- 
coverable matters. 

Has this attempted classification avoided the constitutional impedi- 
ments? the contrary, the adoption theory which distinguishes and 
classifies liability insurance unique asset, will only serve motivate 
additional Fourteenth Amendment objection, that being the con- 
stitutional guarantee that person shall denied equal protection 
the laws. Actually, the equal protection clause has been applied sparingly 
situations outside the area racial discrimination. other fields, the 
Supreme Court has been prone apply the rationale that state action, 
whether executive, legislative, judicial, not discriminatory un- 
less arbitrary capricious classification attempted. Yet doesn’t the 
Illinois court’s interpretation pre-trial discovery rules present perfect 
example discriminatory legislation, predicated arbitrary classifica- 
tion insurance unique asset? 

repeat, the Terry case held that casualty insurance assets are 
relevant facts within the scope the pre-trial discovery rules, nothwith- 
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standing the logic the general proposition that financial 
resources are not proper subjects for discovery prior judgment. 
effect, the court has given birth discovery provision which specifically 
identifies insurance assets type resource distinguishable from 
individual’s general assets which have always enjoyed protection from 
unwarranted investigation. Are not penalizing that percentage the 
public who have attempted provide for uncertainty their own 
negligence, subjecting them more spirited litigation once their 
insurance assets are ascertained? 

Had the legislature attempted this directly, there doubt that the 
statute would invite objection discriminatory legislation, hence denial 
equal protection. Accordingly, the statute would tested, and one may 
only speculate the possible arguments that could offered. 

course, one would question that the state has legitimate inter- 
est providing the injured claimant with certain realization his award 
from the responsible tort feasor. However, the constitutionality the leg- 
islative enactment would depend upon whether its singular classification 
insurance assets serves effectuate this policy. Unlike the enactment 
financial responsibility laws, and procedures for bringing suit against 
insurer directly, the enactment provision for pre-trial discovery 
casualty insurance assets, would accomplish little toward effectuating this 
policy. The elements this policy require award against responsible 
tort feasor. Needless say, the stage pre-trial discovery, have 
award and neither have established the existence identity re- 
sponsible tort feasor. Hence, how can justify the statutory classifica- 
tion which would expose all defendants investigation concerning the 
nature and extent their insurance assets? 

The contract casualty insurance treasured investment, which 
affords one party means protecting his economic sufficiency from the 
uncertainties his own carelessness, while the other party carries 
enterprise for profit, the success which will contribute the economic 
health entire nation. Hence, the responsible citizen who carries 
liability insurance more fervently attacked than those not possessing 
such assets. would further promote the ever-present tendencies toward 
perjury when persons are prematurely aware the large sums stake. 

any event, the rationale that casualty insurance policy exists 
solely for the benefit the injured third party, tremendous over- 
simplification and convenient cliche used the Illinois court justify 
the classification insurance unique asset. not obvious that the 
court has essentially legislated when interpreted the pre-trial dis- 
covery rules permit disclosure policy limit information? Consequent- 
ly, the equal protection clause objection would just applicable 
this judicial attempt arbitrary and capricious classification would 
the legislature statute arbitrarily discriminated against group 
individuals possessing liability insurance coverage. 
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The Brooks case Florida, decided practically coincident with the 
Terry case Illinois, held contra the latter case and highly significant 
that germ the equal protection clause argument recognizable 
from the court’s language. 

basic concept our judicial system insure citizens 
this state and nation entry into the courts for the purpose 
(1) providing liability for injury and (2) proving damages 
occasioned thereby. Limits insurance carried defendant 
cause action are not relevant either these purposes. Rules 
discovery adopted our courts are designed secure the just, 
speedy, and inexpensive determination every action. That 
does not mean that information should discoverable which 
desired only for the purpose placing one party more strategic 
position than otherwise would acquiring information that 
has nothing with the merits the action; there must some 
connection between the information sought and the action itself be- 
fore becomes discoverable. not believe that such rules, pro- 
cedural design, should increase otherwise alter basic substantive 


The admonition the Florida court, that discovery rules should 
never abused alter basic substantive rights, will not un- 
heeded jurisdictions facing the problem anew will appraised the 
constitutional objections harassed defense counsel. 

indication whether not jurisdictions facing the subject 
problem for the first time will accept reject the position the 
Terry decision will give expression the concept procedural rules 
altering substantive rights stated the Brooks case given the July, 
1958, decision the Arizona Supreme Under discovery rules 
wherein the scope examination provision almost identical with 
nois, with the exception that broader that contains the second sen- 
tence Federal Rule (b), which permits examination into matters 
themselves inadmissible evidence, which may lead the discovery 
admissible evidence, the Arizona Supreme Court held that the plaintiff 
was not entitled the information sought the interrogatories con- 
cerning the existence and extent defendant’s insurance coverage. The 
court reviewed the decisions both sides the question and went into 
particular detail considering the position the Terry decision, 
upon which the plaintiff-respondent most strongly relied. 

The court stated: 

believe that the decisions holding against discovery cases like 

the instant case are better reasoned than those holding the con- 
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trary. The California and cases cited respondent are based 
part upon their interpretation statutes which, our opinion, 
wise justify the broadening the language used Rule 
(Arizona Discovery Provision) 

stantive law conform rule procedure unless inescapable 


the absence statutes tending broaden its use. 


The principle substantive law referred was that neither the 
plaintiff nor jury had any concern the fact that the defendant carried 
casualty insurance protection from loss case accident. This prin- 
ciple was said contrary the California and decisions which 
hold that the insured has such interest entitles him discovery under 
interrogatories concerning the nature and extent coverage. 

this point, analysis Federal court decisions has been pur- 
posely omitted. Such omission should not create the erroneous impression 
that Federal cases were not considered persuasive authority the state 
courts; the contrary, all jurisdictions considering the problem for the 
first time would review the applicable case law irrespective State 
Federal court heritage. separate treatment five Federal district court 
cases, however, solely show that isolated analysis the Federal pic- 
ture does not exhibit marked split authority currently prevalent 
among the states. 

The Federal District Court New York 1948 and the Federal 
District Court Tennessee both held that defendant could 
required disclose the nature and extent his liability insurance 
coverage, pursuant the pre-trial discovery provisions the Federal 
Rules. 

This apparent liberalized interpretation Federal Discovery Rules, 
was quickly throttled, and the more recent cases indicate growth 
Federal position denying blanket investigation insurance assets prior 
adjudication liability. 1952 Pennsylvania District Court re- 
jected the reasoning the Tennessee District Court and concluded that 
disclosure policy limits information would unreasonable extension 
the discovery power. Continuing the Pennsylvania court lead, and up- 
setting its former decision, the Tennessee District Court 1955 re- 
fused allow interrogatories dealing with insurance coverage, yet softened 
the effect this decision attempting distinguish its former holding. 


Note 15, Supra 751. 
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The court stated that its prior holding the Brackett case, permiting dis- 
closure policy information, was warranted showing that the de- 
fendant was insolvent and pro-ration insurance assets among claimants 
could become material issue. Regardless this attempted distinction 
the court was clear that would not sanction uncontrolled investigative 
practices not within the scope Federal Discovery rules. Most recently, 
the Federal District Court struck timely blow for the ad- 
vocates non-disclosure, and swung the weight Federal authority 
strongly towards adoption restrictive interpretation pre-trial dis- 
covery rules when considering the relevancy insurance assets the 
issues arising out personal injury litigation. 

The Federal trend can best understood and summarized citing 
Judge Juergens’ opinion the recent Gallimore Unlike the state 
court decisions already discussed, the Federal courts were never pre-occupied 
with conflicting policy considerations, but rather concentrated their gaze 
the rational commands the controlling discovery provisions. 


Federal rules set out above clearly limit discovery matters 
which are relevant the subject matter the pending action are 
reasonably calculated lead the discovery matters which are 
relevant the subject matter. The answers the interrogatories 
propounded above set forth would neither. The subject matter 
the charge negligence against the defendant which caused the 
injury the plaintiff. Answers the propounded interrogatories 
would not relevant show would they rea- 
sonably calculated lead the discovery admissible evidence 
showing negligence. The policy, any, would not prove tend 
prove the alleged negligence. The proof such negligence must 


Curiously, Judge Juergens was not satisfied terminate his opinion 
this common ground. went identify the policy considerations 
motivating some courts allow pre-trial discovery insurance assets, 
and injected the comment that such practice, regardless compelling 
policy reasons, would contravene the Fifth Amendment the Federal 
Constitution. This startling additional comment, though unnecessary 
decision predicated construction the applicable discovery rule, fur- 
ther suggests the growing realization that unlimited discovery power must 
ultimately succumb the exacting standards constitutional form 
government. 

Judge Juergens acknowledged respect for the dictates Fifth Amend- 
ment Due Process should find equivalent acceptance when apprising state 
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courts the due process requirements imposed the Fourteenth Amend- 
ment. 

Recognizing the lack appellate court opinion the Federal picture 
date, the district court cases available permit some comment and 
prediction concerning future discovery practice the Federal courts. 
generally conceded that the Federal Rules Civil Procedure embody 
the most liberal spirit court procedure yet devised practiced any 
American court. With this thought mind, extremely significant that 
majority the district courts 1), have denied the use dis- 
covery provisions investigate defendant’s insurance assets, and the 
singular New York court which still stands record disclosure 
jurisdiction, distinguishable ruling case where information re- 
garding defendant’s liability insurance was relevant the issue 
vehicle operation and control. 

Having examined the tortuous evolution case law date, 
clear that State and Federal court decisions should not lumped into 
heterogeneous mass conflicting views. While the state picture exhibits 
essentially even split authority, recent Federal district court cases 
would suggest that the Federal system will deny the use its discovery 
power elicit information pertaining defendant’s insurance assets. 
More significant, however, than this summary authoritative precedent, 
the realization that are dealing with problem which involves 
serious abridgement constitutional rights. 

Whether the state courts, where the issue very much 
conflict, Federal jurisdiction, where the majority opinion seems 
disfavor disclosure insurance assets, defense counsel should not feei 
secure resting their position statutory interpretation particular 
discovery rules. The very attempt judicial body construe statute 
allow discovery liability insurance coverage, infringement 
personal freedom and should fought with ammunition afforded 
the Federal Constitution. 

Discovery procedure has developed the theory that courts should 
apprised the true facts, and litigation should cease game 
chance. obvious that even this worth-while purpose can over- 
shadowed abuse court process which would invade individual 
rights and produce little any information relative the issues which 
must ultimately decided. 

Disclosure policy limits today, unchallenged, may lead dis- 
closure financial resources tomorrow, and who can predict the extent 
which unbridled discovery methods may used. 

Whenever dealing with statute broadly phrased, becomes im- 
perative that critically question each finite attempt enlarge its scope, 
and confine its use accomplish the purpose which prompted enactment. 
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Variable Ann Contracts Insurance 


RALPH BECKER* 


THE OUTSET, wish thank the Program Com- 
mittee, and particularly Mr. Des Champs, for their kindness providing 
with opportunity address the convention what consider 
subject great moment the entire insurance industry. Some you 
may recall that had the privilege addressing the Houston convention 
1956 this same topic—variable annuities. 

1956 the Securities and Exchange Commission had just instituted 
action against the two commercial companies Washington, C., 
selling variable annuity policies. Most you are undoubtedly aware that 
since then two courts, the United States District Court and the United 
States Court Appeals the District Columbia, have rendered deci- 
sions the questions raised the You will recall that the Securi- 
ties and Exchange Commission sought enjoin the two variable annuity 
companies from further sale their policies unless and until such sale 
was made pursuant registration statement accordance with the 
Securities Act 1933 and until the insurance companies were registered 
investment companies under the Investment Company Act 1940. 

Because these decisions armed with rather authoritative 
answers the question posed the title present remarks which 
Annuity Contracts: Insurance The decision 
the District Court was not any means clear-cut and definitive 
answer this question. Briefly, the District Court held that variable 
annuity contracts, their very nature, would seem fall within the 
intendment the Securities Act 1933 inasmuch said policies resembled 
security more than insurance policy. However, the District Court was 
constrained hold against the Commission because the defendant com- 
panies were licensed insurance companies under the insurance laws 
the District Columbia and subject the supervision the insurance 


Member Brookhart, Becker Dorsey, Washington, Address delivered be- 
fore the Eighteenth Annual Convention San.Francisco August 22, 1958. 

Variable Life Ins. Co. Equity Life Co., 155 Supp. 521, 
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superintendent that jurisdiction. The court thus found that, since the 
McCarran-Ferguson Act vested regulation the insurance industry solely 
within the states, the Commission, Federal regulatory agency, could 
not thus regulate these companies which were properly the subject 
state insurance regulatory authority. 

appeal the Securities and Exchange Commission and the inter- 
venor Plaintiff, the National Association Securities Dealers, the United 
States Court Appeals clarified the answer the question have posed. 
The Commission had maintained that the exemptions contained the 
Securities Act and Investment Company Act apply only the business 
insurance and likewise that the McCarran-Ferguson Act does not bar 
Federal regulation business not truth insurance. The ap- 
pellants argued that definition the business the variable annuity 
companies not insurance. The Court Appeals examined the Securities 
Act and the Investment Company Act and found that they contained 
definition insurance and further that both these Acts indicate that 
the insurance commissioner state subjects the business his super- 
vision, the business insurance. The Court Appeals further 
examining the variable annuity detail found realistic approach 
the difficult problem which the insurance industry faces coping with 
continuing inflation. The court concluded these words: 

“They (the variable annuity policies) depart from the tradition only 
their attempt solve problem particularly need solution. 
Until confine insurance, definition, what has actually been 
done the past under the name insurance, and invent new and 
distinctive name for this new business which greatly resembles 
insurance, should not contradict the insurance commissioners. 
The new business will need the expert and watchful supervision 
these experts insurance. think the statutes lodge the respon- 
sibility with them.” 

very pleased that advocate and particularly counsel for 
one these companies, not have rely own opinion but can 
quote the United States Court Appeals answering the question that 
the variable annuity policy now being offered commercially three 
companies this country very properly insurance product, not 
security. 

must hasten add, however, that the battle between the insurance 
industry and the securities world far from over. The National Asso- 
ciation Securities Dealers has already filed with the Supreme Court 
petition for writ certiorari asking that the Supreme Court review the 
decision the Court Appeals. The SEC expected file similar 
petition. There some doubt mind whether the Supreme Court 
will hear the case, but there doubt own opinion that the 
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judgment will affirmed. Even assuming that the Supreme Court affirms 
the Court Appeals, you may sure that the Securities and Exchange 
Commission and the securities industry will continue their campaign 
against the variable annuity different battle fields. There are numerous 
avenues attack open the securities industry, and they undoubtedly are 
now and will the future pursue every one them. Among the tactics 
tried the Commission and securities industry are proposed Federal 
legislative enactments against the variable annuity, and state legislative 
enactments defining variable annuities securities. There also litigation 
within certain states securities commissioners compel compliance 
with state blue-sky laws and regulations. the interest brevity, 
can say authoritatively that opponents the issuance variable annuities 
are now actively engaged following all the courses available them. 

know from personal contact with many friends the insurance 
business across the country and from following the trade press that very 
large segment, even majority the companies the United States, are 
interested marketing the variable annuity policy. Led the Prudential 
Insurance Company America, these companies realize that the variable 
annuity has been evolved workable contract devised the insurance 
industry means offering the public security against the inflationary 
tendencies the Those the industry who oppose the variable 
annuity are doing without foresight proper evaluation the oppor- 
tunity better serve their clients. They are very small minority but 
attack these policies emotional basis and apparently because per- 
sonal dislike for them. 

have not met experienced insurance man actuary who could 
offer reasonable and convincing argument support the thesis that the 
variable annuity not all respects product the insurance industry. 

the event that some you are not altogether clear the essentials 
variable annuity, this point shall briefly sketch how variable 
annuity operates. For the purpose discussion, shall referring 
naked deferred annuity policy. The purchaser annuity policy agrees 
pay fixed premium per year until reaching the age when will receive 
payments under the annuity policy. After deducting for certain expenses 
the remainder the premiums are invested the discretion the company 
writing the annuity equity securities. During this so-called 
period, the policyholder acquiring for his premium 
dollars. Throughout the pay-in period the policyholder’s accumulation 
units will fluctuate with the price the securities which the company has 
invested its funds. Periodic reports are rendered the policyholder in- 
forming him the securities purchased the company with the premiums 
collected from him and other policyholders. the value the company’s 


investment portfolio increases, does the value each accumulation 
unit. 

When the time arrives for the company commence paying the 
annuitant, acquires more accumulation units since will pay 
more premiums. initial computation then made determine the 
dollar amount upon which the policyholder’s annuity will computed. 
The number accumulation units which has acquired during the 
years that has paid premiums will multiplied the then value 
accumulation unit, and that dollar amount will the then value 
accumulation unit, and that dollar amount will the amount upon 
which his annuity will computed. The dollar amount per month 
his annuity then determined referring the mortality table appro- 
priate his age and sex, assuming that can earned upon the 
funds the company until they are paid out. The payments the 
annuitant thereafter are determined according the investment success 
the company and may smaller larger than the first month’s pay- 
ment. you can see, therefore, the number accumulation units remains 
constant, but the value such units will fluctuate according the invest- 
ment experience the company. 

The variable annuity has been devised attempt obviate the 
lack reality the fixed dollar annuity relation the value the 
dollar. all realize that fixed dollar annuities purchased years ago are 
now inadequate provide living for the annuitant view the de- 
cline the value the dollar. This decrease the purchasing power 
the dollar the prime target the variable annuity policy. Past experi- 
ence has shown that equity securities the form common stocks have 
kept abreast the fluctuating value the dollar. investing its funds 
flexible income investments, the variable annuity companies will provide 
payments under its policies which will commensurate with the chang- 
ing cost living. news those you here today that are 
now living highly inflationary period. Yet, the value common 
stocks has increased that those investing equity securities have not 
been hit the ravages inflation. contrast, holders traditional 
annuity policies have realized that they are not receiving the protection 
which they had anticipated when paying their premiums. the Court 
Appeals the recent variable annuity case remarked, who 
have paid for life insurance annuities have wished that they had bought, 
instead, tangible things equities which would have might have kept 
pace with the inflation prices. was room and need for experimen- 
tation effort meet this serious problem.” 


economic and social conditions change, the insurance industry, 
preserve its rightful place our economy, must devise and develop 
programs and policies meet the changing conditions. If, Court 
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Appeals says, insurance confined what has actually been done 
the past under the name insurance, then are likely find the insur- 
ance industry unable compete with other means providing for the 
financial security the American people. every modification alter- 
ation our traditional business called departure from insurance 
and subject regulation the Federal government security some 
other vehicle financing then face the prospect becoming out- 
moded business, helpless satisfy the needs future generations which 
under changing economic conditions may longer met the type 
insurance sell 1958. 

have said before and will repeat today that the attempt subject 
the variable annuity Federal regulation but another threat the 
proven and traditional system state regulation the insurance industry. 
There will continue attempts the part the Federal government 
regulate the insurance industry despite the Congressional intent and 
mandate passing the McCarran-Ferguson Act. not criticizing 
Federal regulation where there need for it, nor avowed 
but Congress has wisely provided that the Federal Government 
should exercise its zeal regulate given fields designated law and 
not any other area American life which particular Government 
agency feels need its omniscient supervision. While zeal regulate 
readily understood concomitant government administration, 
has resulted very serious impediment the case variable annuities 
the well-being the insurance industry. know that the industry was 
reassured the opinion the Supreme Court the case the Federal 
Trade Commission National Casualty Co.,? decided June 30, 1958, 
denying the Federal Trade Commission the right regulate the area 
unfair practices within the accident and health field. One can only 
imagine the complexities living under dual regulation. fact, the 
burdens might onerous seriously impair the operations all 
but the largest companies. 

conclusion, wish urge you all become more familiar with 
this remarkable latest product the insurance industry, the variable 
annuity. Furthermore, urge you zealous protecting the 
rights the insurance industry our opponents are attempting 
circumscribe our operations and hold state perpetual suspension. 
must grow and must change, but can neither are not 
allowed make sensible and constructive alterations our program for 
offering security within the established and traditional system thorough 
sensible and understanding state regulation. 


Ed. 1540 (Adv. July 21, 1958). 


[77] 


Tort Action Wrongdoer 


FRANK MILLER* 


TORT ACTION, what the effect settlement 
the insurer claim against the insured upon the insured’s claim 
counterclaim? Varied situations and problems can, and do, arise. While 
the cases practice occur frequently, there are comparatively few appel- 
late decisions. This true, perhaps, for the reason that the law well 
established. 

Does such settlement bar the insured’s claim? question has 
not been decided some states. Where ruled upon, however, the courts 
are substantial agreement. 

The general rule that settlement the insurer claim against 
the insured without his consent and under his protestations nonlia- 
bility, unless later ratified the insured, will not bar action the 
insured against the recipient the settlement claim arising out 
the same 

Assuming compulsory counterclaim statute, defendant fails 
interpose counterclaim, though permitted so, not pre- 
vented from later maintaining action against the plaintiff the facts 
which could have been asserted basis for the counterclaim. the 
same facts constitute the defense and basis for counterclaim, and the de- 
fendant fails assert them for either purpose, may maintain his 
counterclaim later separate suit. This permitted the theory 
that the plaintiff and defendant each have separate claims causes 
action. defendant’s claim not merged judgment the 
The adjudication the claim under these 
circumstances would not res adjudicata the defendant’s counter- 


claim.® 
Absent the insurer, does compromise settlement the parties 
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inter sese estop both the claimant and counterclaimant from asserting his 
claim? The New Jersey Supreme Court answered this affirmatively 
well reasoned opinion.* 

Kelleher involved collision between automobile owned 
and driven Lozzi and one owned and driven Kelleher. Lozzi 
sued Kelleher, claiming negligent operation defective automobile. 
Kelleher answered with denial and specially pleaded contributory negli- 
gence, assumption risk, and negligence third party. pre-trial 
conference, was agreed that negligence and contributory negligence were 
the matters dispute. later date, the parties, through their attorneys, 
entered into compromise settlement, and the case was dismissed upon 
payment $550 Lozzi settlement the action. Subsequently, 
Kelleher sued Lozzi for property loss and personal injuries the same 
facts. Upon motion, this action was dismissed because the 
former suit. The court held that the filing counterclaim was per- 
missive and not mandatory under the New Jersey rules. the instant 
case there were two issues: was the defendant guilty negligence 
which was the proximate cause? and, was the plaintiff guilty 
contributory The court said: 


either element had been resolved favor the defendant, 
she would have been not liable and could thereafter have brought 
suit for her own recovery. Her omission filing counterclaim 
her adversary’s suit would not have shut her off because the filing 
such pleading was privilege and not duty. But neither ele- 
ment was resolved her favor. her own act surrendering the 
contest, making her settlement and part thereof taking from her 
adversary his undertaking release her from further liability she 
conceded that she, and she alone, was the wrongdoer. 

every fair expectation the question negligence be- 
tween him and Kelleher was settled the negative the parties inter 
sese. difficult understand how, sound reasoning equitable 
dealing, any other result could reached. sues the pleadings 
sharply draw the issues; before getting the courtroom for trial 
yields the fight and making cash payment acknowledges that 
right and wrong, and having paid the price gets A’s release. 
Then starts suit against and says effect, “True, you sued 
the very same issues arising out the identical circumstances, and 
admitted was wrong; but that was your suit. Now this 
suit, and for the purposes suit was the right. have your 
release which you executed the belief that had acknowledged 
guilt and that our differences were settled. But against the amount 
which paid you for the release, upon which shall hold you, may 


Kelleher Lozzi, N.J. 17, 196 (1951). 
Kelleher Lozzi, N.J. 17, 196 (1951). 
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recover the much larger amount for which sue.’ Honesty buried 
sophistry. 

logically and factually impossible reconcile valid claim 
Kelleher with valid claim 


The settlement the prior case was made the respective counsel 
the parties with the permission the parties. 

Added the next New Jersey case the factor the insurer 
Carlucci Plaintiff Carlucci sued Brasley and Hayen, 
claiming property damage and personal injuries result the negli- 
gence the defendants operating their respective motor vehicles. 
Hayen answered with general denial and claimed contributory negligence 
the proximate cause. also crossclaimed against Brasley for his 
own damages. representative insurance carrier prior 
trial settled Hayen’s counterclaim against the plaintiff for $150 and 
took release running the plaintiff. Hayen then moved for dismissal 
the plaintiff’s suit relying the Kelleher case. The motion was 
properly denied. Evidence affidavits indicated that the plaintiff, neither 
personally nor his attorney, participated the negotiations the 
settlement, nor did his attorney have any knowledge their pen- 
dency. The attorney who signed the stipulation for the plaintiff repre- 
sented insurance carrier only for the purpose defending 
the counterclaim against the plaintiff. The contract insurance with 
the plaintiff contained the standard provision which leaves the insurer 
the question whether case tried settled. This provision 
the insurance contract may not expanded deprive the plaintiff 
his right maintain suit his own behalf where the insurer 
settles the counterclaim against him without his knowledge, consent, 
participation, approval cooperation. This case obviously distinguish- 
able from the Kelleher case. the Kelleher case, the consideration was 
paid the defendant the plaintiff and the stipulation dismissal was 
signed the attorney for the plaintiff. Both parties participated the 
settlement and there was evidence any participation payment 
insurance company. The Kelleher case rested upon the theory 
estoppel resulting from settlement the parties inter sese. 

The next New Jersey case was Isaacson This case in- 
volved automobile collision. May, 1950, Boswell sued Isaacson 
for property damage. This action was dismissed. The stipulation was 
signed attorneys for the plaintiff and adjuster for 
company behalf Isaacson. February 1951 Isaacson sued 
Boswell and the driver her car recover his damages. This case 
was dismissed prior trial upon motion. 


Carlucci Brasley, N.J. Super 48, 823 (1951). 
Isaacson Boswell, N.J. Super. 95, 695 (1952). 


Smith, attorney for Boswell the first suit, had negotiated with 

the insurer Isaacson, and that insurer had paid $54 settlement 

the Boswell claim. Isaacson testified that had not been consulted 

his insurance broker company with regard settlement the first 

case, that had never authorized such settlement offered make 

such settlement, and that knew nothing the negotiations the 

settlement. 

the first suit, Isaacson had filed answer, counterclaim other 
pleading. The pleadings, therefore, the former action had raised 
issue the contributory negligence the driver the Boswell car 
nor had any counterclaim been asserted Isaacson. The release executed 
Boswell was the conventional general form. The trial court followed 
the Kelleher case and held that the plaintiff was estopped from prose- 
cuting this action. 

The Supreme Court reversed, holding that the Kelleher case was 
distinguishable. was clear that Isaacson had not any way partici- 
pated the settlement. The decision this case turned upon the 
question whether not the policy insurance conferred express 
implied authority upon the carrier make such settlement would 
the insured’s behalf impeach his affirmative cause action against 
the plaintiff. The policy had rather general provision that the company 
shall any suit against the insurer but the company may 
make such investigation, negotiation and settlement any claim 
suit deems The Court properly held that this language 
did not entitle the insurer settle any claim which the insured had 
against someone else deal with any manner. The insurer had 
contracted defend specified actions against the insured and reserved 
the right employ its own counsel and exercise control over the claim 
against the insured. The exercise its rights the insured under this 
provision does not constitute the agent the insured. 

The situation arising when payment made the insurer the 
insured the collision loss, less the deductible portion, found the 
Heinemann Creameries case Wisconsin.® 

Trucks owned Heinemann and Tronca collided. Tronca sued 
Heinemann for personal injuries and property damage. 
insurer assumed the defense the case and, before any answer was 
served, settled with Tronca paying him $150 and took his standard 

form general release. Thereupon, the attorneys for the parties filed 
stipulation providing for the dismissal the action. Heinemann’s insur- 
ance provided for $100 deductible collision coverage. Damages his 
truck amounted over $2,000. His insurer paid him these damages, 
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less the $100, and became subrogated Heinemann’s rights, any, 
recover from Tronca and his insurer. 

After the case against Tronca was dismissed, action was commenced 
Heinemann and his insurer which the insurer attempted recover 
amount had paid Heinemann. Heinemann sought recover 
the remaining $100. The trial court dismissed the present action upon 
the basis the compromise settlement. The Supreme Court held that 
Heinemann’s insurer was estopped its compromise settlement with 
Tronca from prosecuting this action, but that Heinemann’s cause 
action recover the $100 not covered the collision policy was not 
barred settlement. The fact that the attorney record for Heinemann 
purported act for Heinemann effecting the settlement and stipulation 
for the dismissal the action was not conclusive that issue. 

The Supreme Court said: 

insured, who sued for damages result the insured 
vehicle participating accident and thereupon turns over the 
defense the action his insurance company, does not such 
action impliedly authorize counsel employed the insurance com- 
pany defend the action, make compromise settlement without 
his consent which will prejudice his right recover his own damages 
from the other party the 


The case was reversed Heinemann for the purpose determining 
whether Heinemann was actually consulted with respect the compro- 
mise settlement and whether participated therein the extent con- 
senting thereto. Under the Wisconsin law, the order the circuit court 
dismissing Tronca’s action was not res adjudicata Heinemann’s 
rights recover the present action. was optional with Heinemann 
whether not file counterclaim the original action asking for 
damages. 

Unless counterclaim the part the defendant made compul- 
sory statute his claim not barred his failure assert the 
original action. the filing the counterclaim compulsory, then, 
under the circumstances this case, the question the effect the 
compromise settlement would not reached. 

Tronca accepting the $150 award for damages, had right 
assume that the indemnity company had claim against him arising 
out the accident. Consequently, the rule estoppel was exercised 
against Heinemann’s insurer favor Tronca. Unless Heinemann par- 
ticipated the settlement made his insurer consented the same, 
was not estopped from asserting his claim. settlement made 
the insurer was not binding upon Heinemann unless Heinemann partici- 
pated otherwise consented it. 


later Wisconsin case follows the Heinemann case.® The vehicles 
Birkholz and McNulty collided. The insurer Birkholz settled with 
McNulty and took his release claims against Birkholz and his insurer. 
The release did not reserve any rights which Birkholz might have against 
McNulty, but did have general denial liability. Birkholz sued 
McNulty and his insurer. McNulty answered, denying causal negligence 
and alleging contributory negligence. affidavit, McNulty showed that 
the insurer for Birkholz had settled with him and taken his release. 
Birkholz showed affidavit that the settlement had been effected 
his insurer without his knowledge participation. Defendant moved 
for summary judgment which the trial court denied. 

affirming, the Wisconsin court held that turning over the defense 
action against him the insured the insurer does not expressly 
impliedly authorize the insurer through its representatives make 
any settlement that would prejudice the insured’s rights recover its 
own damages from the other party the action. Without the insured’s 
knowledge and consent, the insurer cannot contribute anything belonging 
the insured, such cause action, consideration for compromise 
settlement with the other party the collision. 

The situation where claim and counterclaim were reduced 
judgment came before the Ohio court Ross 

the trial court, judgment was granted the plaintiff his claim 
and also the defendant’s counterclaim. The insurer paid 
and satisfied the judgment his claim. The defendant had 
agreement with the plaintiff regarding satisfying plaintiff’s judgment. 
The defendant appealed from the adverse decision his counterclaim. 
The Ohio Court Appeals held that the satisfaction plaintiff’s judg- 
ment his claim defendant’s insurer had effect the 
counterclaim and was not bar defendant’s appeal the adverse 
decision his counterclaim. The Ohio Supreme Court reversed and 
held that the judgment for the plaintiff against the defendant the 
petition, resolving the issues that cause action favor 
the plaintiff, became final the trial court since was not set aside 
appealed. The Court said: 

the issue once joined, determined and carried into 
judgment court having jurisdiction, binding and concluding 
the parties until set aside reversed, and can not retried. 
Whether the defendant agreed participate knew about the 
payment the judgment was 


case involving the question res adjudicata where judgment had 
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been entered against the defendant and paid arose the District Co- 
lumbia Daniel Adorno. 

car owned Daniel, Sr., driven his son, collided with ‘one 
driven Adorno. Both drivers were minors. Daniel’s insurer agreed 
settle Adorno’s claim and accomplish this friendly suit was filed 
Adorno against Daniel, Sr., and Daniel, Jr. the same day the 
insurer its attorney filed answer behalf the defendants. Judg- 
ment was taken consent, and the insurer paid the judgment immediately. 
Later Daniel moved set the judgment aside the ground process 
and that one had authority appear for them the case. Prior 
this friendly suit, the Daniels had brought suit against Adorno but 
didn’t get process until after the judgment had been entered and paid 
the friendly suit. 

Was the consent judgment the friendly suit res adjudicata the 
questions raised the pending suit the Daniels? The trial court 
motion refused vacate the judgment the friendly suit. —The Supreme 
Court said the judgment the friendly suit was not bar the Daniel’s 
action. The policy had the usual provision that the insurer may investigate, 
negotiate and settle deems expedient. The Court said: 

well established that such policy does not authorize the 
insurer compromise release the claims the insured against 
the third person unless the insured consents thereto. Settlement 
the insurer without the consent approval the insured does not 
bar the rights the insured against the third person with whom such 
settlement 


Another case where judgment was entered and paid the New 
Hampshire case Perry Here Faulkner sued Perry for 
damages arising out car accident. Perry’s attorney was hired her 
insured and, since the demands exceeded the coverage, she was advised 
get additional counsel she desired. She did employ another attorney. 
She then brought suit against Faulkner. The first case, which was Faulk- 
suit against Perry, was settled and consent judgment was entered 
against Perry and Perry’s insurance company paid the judgment. Perry 
was never consulted notified regarding the judgment the settlement. 
The Court held that the satisfaction the judgment did not bar Perry’s 
claim against Faulkner but that Perry would have into the first action 
and have the judgment against her vacated. The Court said: 

reason appears why the docket markings cannot 
amended leave the settlement Faulkner Perry undisturbed 
without barring the plaintiff’s suit 


Daniel Adorno, 107 700, (Mun. App. D.C., 1954). 
Perry Faulkner, N.H. 474, 102 908 (1954). 


} 


the Kansas case Graves Truck Line, Inc. Home Oil 
the defendant driver was killed and the insurer settled for his 
death, taking release from his parents. The present action was against the 
defendant and its insurer for property damage. The jury returned 
verdict for the plaintiff with special finding that the deceased 
driver was negligent. Kansas Court first held that the settlement 
the claim for the defendant’s deceased driver’s death barred the 
claim this case. 

rehearing, however, the Court held that was not barred because 
the plaintiff had not been consulted, had knowledge of, and had not 
participated the settlement. The Court held that while the policy 
gave the insurer the right handle and settle claims against the insured, 
could not without the consent the insured affect the insured’s claim. 


The West Virginia Court McKnight Pettigrew held against 
the insured where judgment had been entered the first action and 
effort had been made have set aside. the first action the defendant 
sued the present plaintiff for damages; later the plaintiff sued the defendant 
for injuries and damages resulting from the same collision. The cases 
were consolidated for trial. The plaintiff employed the same attorney 
prosecute his action that had been employed his insurer defend 
the first action that was brought the defendant. The attorney appeared 
the defendant’s action and settled the defendant’s claim the payment 
the defendant money from the plaintiff’s insurer. The Court entered 
order approving this settlement. When the plaintiff attempted pros- 
ecute his own action alleged that had knowledge the settle- 
ment that was made the plaintiff’s insurer with the defendant. The 
trial court held that the insured’s claim was not barred. The Supreme 
Court reversed, however, the ground that the plaintiff’s attorney had 
appeared court the defendant’s action and also had made effort 
set aside the court order approving the settlement the defendant’s 
claim. The Court held that the plaintiff’s subsequent action against the 
defendant was barred. 

Long MacDougall, Massachusetts case decided 1930, seems 
inconsistent with the general Again, there were two suits arising 
out automobile collision. the first action the defendant’s insurer 
undertook the defense the action. permitted judgment entered 
favor the plaintiff without trial and then paid the judgment. The 
insured had knowledge this. The insured was barred from asserting 
his claim against the plaintiff the first action. The Supreme Court 


Truck Line, Inc. Home Oil Co., 181 Kan. 507, 312 1079 
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simply said that the court had rendered judgment the first action while 
had jurisdiction the persons and subject matter, and that such judg- 
ment the absence fraud conclusive upon the parties and cannot 
collaterally impeached. The Court suggested that the defendant’s relief 
might found application for review writ error bill 
equity. probably should not said that the Long case diametrically 
opposed the general rule because the Court does suggest the avenues 
escape and similar avenues have been followed other cases. 

After the decision the Long case, Long sued his insurer, the Union 
Indemnity claiming damages the ground that the insurer, with- 
out authority, had wrongfully handled the matter such way 
deprive the insured his right assert his claim. Denial recovery was 
The policy involved had the usual provision permitting the 
company, its option, settle any claims, suits other legal proceedings. 
The Massachusetts Court held that the company had absolute right 
dispose action brought against its insured and that any suggestions 
protests the insured were immaterial. This did appear harsh 
result but the plaintiff’s complaint did not suggest that entries could have 
been made the first action disposing that case without prejudicing the 
action. complaint may have been deficient other respects. 
The matter was disposed demurrer. suggested that this 
harsh result would not have been obtained had the plaintiff’s case been 
properly pled. 

The Georgia Court the Foremost Dairies had followed the 
general rule although there vigorous dissent. The Foremost Dairies 
truck collided with Campbell Coal Co. truck. representative the 
Foremost Dairies advised representative the Campbell Coal Co. 
take the matter with the Foremost Dairies’ insurance carrier. The 
Campbell Coal Co. released the Foremost Dairies from all claims. 
release specifically denied liability the part Campbell Coal Co. and 
made mention any claim owned Foremost Dairies against Camp- 
bell Coal Co. the second suit Foremost Dairies, seeking recovery for 
its damages, was met with the plea Campbell Coal Co. that the settle- 
ment had now barred Foremost Dairies’ claim. was asserted that the 
referral Campbell Coal Co. the insurance carrier the plaintiff was 
sufficient constitute the insurance company the agent the plaintiff. 
The Supreme Court Georgia rejected this and held that the Foremost 
Dairies had knowledge the settlement and had not consented 
and the insurer was not the agent the plaintiff with authority deal 


Long Union Indemnity Co., 277 Mass. 428, 178 N.E. 737, A.L.R. 1116 
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with its claim against Campbell Coal Co. The suggestion was made that 
the insurer stood somewhat the position independent contractor, 
for the reason that was given complete control and defense any suit 
against the insured and was nowise subject the direction. 
The settlement was not bar the plaintiff’s claim. 

The Foremost Dairies case was followed U.S.A.C. Transport, Inc. 
Here the U.S.A.C. Transport, Inc. truck and car owned and 
driven one Corley collided. The driver the truck was killed and 
Corley was injured. The mother the truck driver sued Corley. Corley’s 
insurance carrier settled the claim. Witnesses tesified for the carrier that 
the copy the draft and the release from its file were its property and 
that the case had never been discussed with Corley. The trial court ruled 
during the testimony that the company took the release protect itself 
the policy. Since the evidence showed that the insurer alone procured 
and executed the settlement, there was bar the claim. 


the Arkansas case Fikes Fikes gave release dis- 
charging Johnson from further liability. was stipulated that the settle- 
ment was made the insurer without Johnson’s knowledge consent. 
This was not bar Johnson’s claim. The Court based its decision 
the argument that the insured should not bound agreement 
which did not assent. 


The Missouri Court Burnham Williams followed the general 
rule. this case the plaintiff told the insurer that was not fault and 
the insurer nevertheless settled with the defendant and obtained release 
from him. The release asserted that did not amount admission 
liability. The plaintiff was not barred from bringing action 
against the defendant for his injuries the theory that the insurer had 
authority settle the insured’s claim against the defendant, either 
express implied, and that the only authority that the insurer had was 
settle the claims against the insured. 


The Kentucky Court touched upon this problem Bratton 
Bratton’s collision carrier paid him for his loss his automobile except for 
the $50 deductible portion. Later the collision carrier instituted action 
against Speaks recover what had paid Bratton. pre-trial con- 
ference the lower court dismissed the petition the ground that settle- 
ment had been made. The policy did not empower the insurer settle 
claims for the insured but only settle demands against him. Speaks 
argued that the insurer’s authority settle claims against Bratton impliedly 
conferred authority upon settle any claims that Bratton had against 


Transport, Inc. Corley, 202 (C.A. 5th, 1953). 

Fikes Johnson, 220 Ark. 448, 248 S.W. 362, A.L.R. 934 (1952). 
Burnham Williams, 198 Mo. App. 18, 194 S.W. 751 (1917). 

Bratton Speaks, 286 S.W. 526 (Ky. 1956). 


Speaks. This argument was rejected the Court, which subscribed 
the view that the insured should not bound agreement which 
did not consent. Even were conceded that the liability insurer was 
the agent the insured, the record did not show that Bratton’s claim 
against Speaks had been released. 

The principle involved not limited its application automobile 
cases. the Delta Tank Manufacturing case one Weatherhead bought 
gas regulator from its manufacturer, the American Meter Company, for 
resale Delta Tank Manufacturing Co. was defective. The home 
owner which was used sued Delta. Delta’s insurance carrier paid 
settlement and then sued the American Meter Company for indemnity. 
American Meter then paid Delta return for covenant not sue. 
American Meter then sued Weatherhead, who defended the ground 
that the settlement Delta and its insurer with American was bar 
this action. the covenant not sue, Delta agreed indemnify and 
defend any claims suits Weatherhead anyone else against American 
Meter Company. The court held that Weatherhead was liable Delta 
breach implied warranty. American was the sole and only wrong- 
doer and was directly liable Delta. The principle primary and 
secondary liability was recognized. Settlement with the one primarily liable 
released the one secondarily liable. The principle was applied contract 
law well tort. 

not uncommon for attorney represent both the insurer and 
the insured. This can give rise ethical problem under Canon 
the Canons Professional Ethics the American Bar Association. 

After the attorney has accepted employment one the parties, 
should, before accepting employment the other party, discuss the pos- 
sibility conflict interest. 

the event the attorney does accept employment from both parties, 
with full knowledge them all the facts, should with the 
understanding that will withdraw the attorney for the second party 
employing him immediately when the conflict becomes manifest. 

Although the insurer and insured are represented the same counsel, 
perhaps the release and stipulation could drawn such manner 
preserve the insured’s claim even though the insurer settled with the 
other party and obtained release. Great care should used drafting 
the stipulation and release. 

judgment court order entered the basis the stipulation, 
should expressly stated that the claim the insured not affected. 
situations where the counterclaim compulsory and the matter 
litigation, situations may arise where the insurance claim cannot pre- 
served settlement made with the other party. 
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